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§230.144 Persons deemed not to be en-
gaged in a distribution and there-
fore not underwriters.

PRELIMINARY NOTE: Certain basic prin-
ciples are essential to an understanding of
the registration requirements in the Securi-
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ties Act of 1933 (the Act or the Securities
Act) and the purposes underlying Rule 144:

1. If any person sells a non-exempt security
to any other person, the sale must be reg-
istered unless an exemption can be found for
the transaction.

2. Section 4(1) of the Securities Act pro-
vides one such exemption for a transaction
“by a person other than an issuer, under-
writer, or dealer.” Therefore, an under-
standing of the term ‘‘underwriter’ is impor-
tant in determining whether or not the Sec-
tion 4(1) exemption from registration is
available for the sale of the securities.

The term ‘‘underwriter’ is broadly defined
in Section 2(a)(11) of the Securities Act to
mean any person who has purchased from an
issuer with a view to, or offers or sells for an
issuer in connection with, the distribution of
any security, or participates, or has a direct
or indirect participation in any such under-
taking, or participates or has a participation
in the direct or indirect underwriting of any
such undertaking. The interpretation of this
definition traditionally has focused on the
words ‘‘with a view to’ in the phrase ‘‘pur-
chased from an issuer with a view to * * *
distribution.” An investment banking firm
which arranges with an issuer for the public
sale of its securities is clearly an ‘‘under-
writer” under that section. However, indi-
vidual investors who are not professionals in
the securities business also may be ‘‘under-
writers’ if they act as links in a chain of
transactions through which securities move
from an issuer to the public.

Since it is difficult to ascertain the mental
state of the purchaser at the time of an ac-
quisition of securities, prior to and since the
adoption of Rule 144, subsequent acts and
circumstances have been considered to deter-
mine whether the purchaser took the securi-
ties “with a view to distribution’” at the
time of the acquisition. Emphasis has been
placed on factors such as the length of time
the person held the securities and whether
there has been an unforeseeable change in
circumstances of the holder. Experience has
shown, however, that reliance upon such fac-
tors alone has led to uncertainty in the ap-
plication of the registration provisions of the
Act.

The Commission adopted Rule 144 to estab-
lish specific criteria for determining whether
a person is not engaged in a distribution.
Rule 144 creates a safe harbor from the Sec-
tion 2(a)(11) definition of ‘‘underwriter.” A
person satisfying the applicable conditions
of the Rule 144 safe harbor is deemed not to
be engaged in a distribution of the securities
and therefore not an underwriter of the secu-
rities for purposes of Section 2(a)(11). There-
fore, such a person is deemed not to be an
underwriter when determining whether a
sale is eligible for the Section 4(1) exemption
for ‘“‘transactions by any person other than
an issuer, underwriter, or dealer.” If a sale of
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securities complies with all of the applicable
conditions of Rule 144:

1. Any affiliate or other person who sells
restricted securities will be deemed not to be
engaged in a distribution and therefore not
an underwriter for that transaction;

2. Any person who sells restricted or other
securities on behalf of an affiliate of the
issuer will be deemed not to be engaged in a
distribution and therefore not an under-
writer for that transaction; and

3. The purchaser in such transaction will
receive securities that are not restricted se-
curities.

Rule 144 is not an exclusive safe harbor. A
person who does not meet all of the applica-
ble conditions of Rule 144 still may claim
any other available exemption under the Act
for the sale of the securities. The Rule 144
safe harbor is not available to any person
with respect to any transaction or series of
transactions that, although in technical
compliance with Rule 144, is part of a plan or
scheme to evade the registration require-
ments of the Act.

(a) Definitions. The following defini-
tions shall apply for the purposes of
this section.

(1) An affiliate of an issuer is a person
that directly, or indirectly through one
or more intermediaries, controls, or is
controlled by, or is under common con-
trol with, such issuer.

(2) The term person when used with
reference to a person for whose account
securities are to be sold in reliance
upon this section includes, in addition
to such person, all of the following per-
sons:

(i) Any relative or spouse of such per-
son, or any relative of such spouse, any
one of whom has the same home as
such person;

(ii) Any trust or estate in which such
person or any of the persons specified
in paragraph (a)(2)(i) of this section
collectively own 10 percent or more of
the total beneficial interest or of which
any of such persons serve as trustee,
executor or in any similar capacity;
and

(iii) Any corporation or other organi-
zation (other than the issuer) in which
such person or any of the persons speci-
fied in paragraph (a)(2)(i) of this sec-
tion are the beneficial owners collec-
tively of 10 percent or more of any
class of equity securities or 10 percent
or more of the equity interest.

(83) The term restricted
means:

securities
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(i) Securities acquired directly or in-
directly from the issuer, or from an af-
filiate of the issuer, in a transaction or
chain of transactions not involving any
public offering;

(ii) Securities acquired from the
issuer that are subject to the resale
limitations of §230.502(d) under Regula-
tion D or §230.701(c);

(iii) Securities acquired in a trans-
action or chain of transactions meeting
the requirements of §230.144A;

(iv) Securities acquired from the
issuer in a transaction subject to the
conditions of Regulation CE (§230.1001);

(v) Equity securities of domestic
issuers acquired in a transaction or
chain of transactions subject to the
conditions of §230.901 or §230.903 under
Regulation S (§230.901 through §230.905,
and Preliminary Notes);

(vi) Securities acquired in a trans-
action made under §230.801 to the same
extent and proportion that the securi-
ties held by the security holder of the
class with respect to which the rights
offering was made were, as of the
record date for the rights offering, ‘‘re-
stricted securities’ within the meaning
of this paragraph (a)(3);

(vii) Securities acquired in a trans-
action made under §230.802 to the same
extent and proportion that the securi-
ties that were tendered or exchanged in
the exchange offer or business com-
bination were ‘‘restricted securities”
within the meaning of this paragraph
(a)(3); and

(viii) Securities acquired from the
issuer in a transaction subject to an
exemption under section 4(5) (15 U.S.C.
77d(5)) of the Act.

(4) The term debt securities means:

(i) Any security other than an equity
security as defined in §230.405;

(ii) Non-participatory preferred
stock, which is defined as non-convert-
ible capital stock, the holders of which
are entitled to a preference in payment
of dividends and in distribution of as-
sets on liquidation, dissolution, or
winding up of the issuer, but are not
entitled to participate in residual earn-
ings or assets of the issuer; and

(iii) Asset-backed securities, as de-
fined in §229.1101 of this chapter.

(b) Conditions to be met. Subject to
paragraph (i) of this section, the fol-
lowing conditions must be met:
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(1) Non-affiliates. (i) If the issuer of
the securities is, and has been for a pe-
riod of at least 90 days immediately be-
fore the sale, subject to the reporting
requirements of section 13 or 15(d) of
the Securities Exchange Act of 1934
(the Exchange Act), any person who is
not an affiliate of the issuer at the
time of the sale, and has not been an
affiliate during the preceding three
months, who sells restricted securities
of the issuer for his or her own account
shall be deemed not to be an under-
writer of those securities within the
meaning of section 2(a)(11) of the Act if
all of the conditions of paragraphs
(¢)(1) and (d) of this section are met.
The requirements of paragraph (c)(1) of
this section shall not apply to re-
stricted securities sold for the account
of a person who is not an affiliate of
the issuer at the time of the sale and
has not been an affiliate during the
preceding three months, provided a pe-
riod of one year has elapsed since the
later of the date the securities were ac-
quired from the issuer or from an affil-
iate of the issuer.

(ii) If the issuer of the securities is
not, or has not been for a period of at
least 90 days immediately before the
sale, subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act, any person who is not an
affiliate of the issuer at the time of the
sale, and has not been an affiliate dur-
ing the preceding three months, who
sells restricted securities of the issuer
for his or her own account shall be
deemed not to be an underwriter of
those securities within the meaning of
section 2(a)(11) of the Act if the condi-
tion of paragraph (d) of this section is
met.

(2) Affiliates or persons selling on behalf
of affiliates. Any affiliate of the issuer,
or any person who was an affiliate at
any time during the 90 days imme-
diately before the sale, who sells re-
stricted securities, or any person who
sells restricted or any other securities
for the account of an affiliate of the
issuer of such securities, or any person
who sells restricted or any other secu-
rities for the account of a person who
was an affiliate at any time during the
90 days immediately before the sale,
shall be deemed not to be an under-
writer of those securities within the
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meaning of section 2(a)(11) of the Act if
all of the conditions of this section are
met.

(c) Current public information. Ade-
quate current public information with
respect to the issuer of the securities
must be available. Such information
will be deemed to be available only if
the applicable condition set forth in
this paragraph is met:

(1) Reporting issuers. The issuer is,
and has been for a period of at least 90
days immediately before the sale, sub-
ject to the reporting requirements of
section 13 or 15(d) of the Exchange Act
and has:

(i) Filed all required reports under
section 13 or 15(d) of the Exchange Act,
as applicable, during the 12 months
preceding such sale (or for such shorter
period that the issuer was required to
file such reports), other than Form 8-K
reports (§249.308 of this chapter); and

(ii) Submitted electronically and
posted on its corporate Web site, if
any, every Interactive Data File
(§232.11 of this chapter) required to be
submitted and posted pursuant to Rule
405 of Regulation S-T (§232.405 of this
chapter), during the 12 months pre-
ceding such sale (or for such shorter
period that the issuer was required to
submit and post such files); or

(2) Non-reporting issuers. If the issuer
is not subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act, there is publicly available
the information concerning the issuer
specified in paragraphs (a)(5)(i) to (xiv),
inclusive, and paragraph (a)(5)(xvi) of
§240.15c2-11 of this chapter, or, if the
issuer is an insurance company, the in-
formation specified in section
12(2)(2)(G)(1) of the Exchange Act (15
U.S.C. T81(2)(2)(G)(1)).

NOTE TO §230.144(c). With respect to para-
graph (c)(1), the person can rely upon:

1. A statement in whichever is the most re-
cent report, quarterly or annual, required to
be filed and filed by the issuer that such
issuer has:

a. Filed all reports required under section
13 or 15(d) of the Exchange Act, as applica-
ble, during the preceding 12 months (or for
such shorter period that the issuer was re-
quired to file such reports), other than Form
8-K reports (§249.308 of this chapter), and has
been subject to such filing requirements for
the past 90 days; and
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b. Submitted electronically and posted on
its corporate Web site, if any, every Inter-
active Data File (§232.11 of this chapter) re-
quired to be submitted and posted pursuant
to Rule 405 of Regulation S-T (§232.405 of this
chapter), during the preceding 12 months (or
for such shorter period that the issuer was
required to submit and post such files); or

2. A written statement from the issuer that
it has complied with such reporting, submis-
sion or posting requirements.

3. Neither type of statement may be relied
upon, however, if the person knows or has
reason to believe that the issuer has not
complied with such requirements.

(d) Holding period for restricted securi-
ties. If the securities sold are restricted
securities, the following provisions
apply:

(1) General rule. (i) If the issuer of the
securities is, and has been for a period
of at least 90 days immediately before
the sale, subject to the reporting re-
quirements of section 13 or 15(d) of the
Exchange Act, a minimum of six
months must elapse between the later
of the date of the acquisition of the se-
curities from the issuer, or from an af-
filiate of the issuer, and any resale of
such securities in reliance on this sec-
tion for the account of either the
acquiror or any subsequent holder of
those securities.

(ii) If the issuer of the securities is
not, or has not been for a period of at
least 90 days immediately before the
sale, subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act, a minimum of one year
must elapse between the later of the
date of the acquisition of the securities
from the issuer, or from an affiliate of
the issuer, and any resale of such secu-
rities in reliance on this section for the
account of either the acquiror or any
subsequent holder of those securities.

(iii) If the acquiror takes the securi-
ties by purchase, the holding period
shall not begin until the full purchase
price or other consideration is paid or
given by the person acquiring the secu-
rities from the issuer or from an affil-
iate of the issuer.

(2) Promissory motes, other obligations
or installment contracts. Giving the
issuer or affiliate of the issuer from
whom the securities were purchased a
promissory note or other obligation to
pay the purchase price, or entering
into an installment purchase contract
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with such seller, shall not be deemed
full payment of the purchase price un-
less the promissory note, obligation or
contract:

(i) Provides for full recourse against
the purchaser of the securities;

(ii) Is secured by collateral, other
than the securities purchased, having a
fair market value at least equal to the
purchase price of the securities pur-
chased; and

(iii) Shall have been discharged by
payment in full prior to the sale of the
securities.

(38) Determination of holding period.
The following provisions shall apply for
the purpose of determining the period
securities have been held:

(i) Stock dividends, splits and recapital-
izations. Securities acquired from the
issuer as a dividend or pursuant to a
stock split, reverse split or recapital-
ization shall be deemed to have been
acquired at the same time as the secu-
rities on which the dividend or, if more
than one, the initial dividend was paid,
the securities involved in the split or
reverse split, or the securities surren-
dered in connection with the recapital-
ization.

(ii) Conversions and exchanges. If the
securities sold were acquired from the
issuer solely in exchange for other se-
curities of the same issuer, the newly
acquired securities shall be deemed to
have been acquired at the same time as
the securities surrendered for conver-
sion or exchange, even if the securities
surrendered were not convertible or ex-
changeable by their terms.

NOTE TO §230.144(d)(3)(ii). If the surrendered
securities originally did not provide for
cashless conversion or exchange by their
terms and the holder provided consideration,
other than solely securities of the same
issuer, in connection with the amendment of
the surrendered securities to permit cashless
conversion or exchange, then the newly ac-
quired securities shall be deemed to have
been acquired at the same time as such
amendment to the surrendered securities, so
long as, in the conversion or exchange, the
securities sold were acquired from the issuer
solely in exchange for other securities of the
same issuer.

(iii) Contingent issuance of securities.
Securities acquired as a contingent
payment of the purchase price of an eq-
uity interest in a business, or the as-
sets of a business, sold to the issuer or
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an affiliate of the issuer shall be
deemed to have been acquired at the
time of such sale if the issuer or affil-
iate was then committed to issue the
securities subject only to conditions
other than the payment of further con-
sideration for such securities. An
agreement entered into in connection
with any such purchase to remain in
the employment of, or not to compete
with, the issuer or affiliate or the ren-
dering of services pursuant to such
agreement shall not be deemed to be
the payment of further consideration
for such securities.

(iv) Pledged securities. Securities
which are bona-fide pledged by an affil-
iate of the issuer when sold by the
pledgee, or by a purchaser, after a de-
fault in the obligation secured by the
pledge, shall be deemed to have been
acquired when they were acquired by
the pledgor, except that if the securi-
ties were pledged without recourse
they shall be deemed to have been ac-
quired by the pledgee at the time of the
pledge or by the purchaser at the time
of purchase.

(v) Gifts of securities. Securities ac-
quired from an affiliate of the issuer by
gift shall be deemed to have been ac-
quired by the donee when they were ac-
quired by the donor.

(vi) Trusts. Where a trust settlor is an
affiliate of the issuer, securities ac-
quired from the settlor by the trust, or
acquired from the trust by the bene-
ficiaries thereof, shall be deemed to
have been acquired when such securi-
ties were acquired by the settlor.

(vii) Estates. Where a deceased person
was an affiliate of the issuer, securities
held by the estate of such person or ac-
quired from such estate by the estate
beneficiaries shall be deemed to have
been acquired when they were acquired
by the deceased person, except that no
holding period is required if the estate
is not an affiliate of the issuer or if the
securities are sold by a beneficiary of
the estate who is not such an affiliate.

NOTE TO §230.1449d)(3)(vi)). While there is
no holding period or amount limitation for
estates and estate beneficiaries which are
not affiliates of the issuer, paragraphs (c)
and (h) of this section apply to securities
sold by such persons in reliance upon this
section.
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(viii) Rule 145(a) transactions. The
holding period for securities acquired
in a transaction specified in §230.145(a)
shall be deemed to commence on the
date the securities were acquired by
the purchaser in such transaction, ex-
cept as otherwise provided in para-
graphs (d)(3)(ii) and (ix) of this section.

(ix) Holding company formations. Secu-
rities acquired from the issuer in a
transaction effected solely for the pur-
pose of forming a holding company
shall be deemed to have been acquired
at the same time as the securities of
the predecessor issuer exchanged in the
holding company formation where:

(A) The newly formed holding com-
pany’s securities were issued solely in
exchange for the securities of the pred-
ecessor company as part of a reorga-
nization of the predecessor company
into a holding company structure;

(B) Holders received securities of the
same class evidencing the same propor-
tional interest in the holding company
as they held in the predecessor, and the
rights and interests of the holders of
such securities are substantially the
same as those they possessed as holders
of the predecessor company’s securi-
ties; and

(C) Immediately following the trans-
action, the holding company has no
significant assets other than securities
of the predecessor company and its ex-
isting subsidiaries and has substan-
tially the same assets and liabilities on
a consolidated basis as the predecessor
company had before the transaction.

(x) Cashless exercise of options and
warrants. If the securities sold were ac-
quired from the issuer solely upon
cashless exercise of options or warrants
issued by the issuer, the newly ac-
quired securities shall be deemed to
have been acquired at the same time as
the exercised options or warrants, even
if the options or warrants exercised
originally did not provide for cashless
exercise by their terms.

NOTE 1 TO §230.144(d)(3)(x). If the options or
warrants originally did not provide for
cashless exercise by their terms and the
holder provided consideration, other than
solely securities of the same issuer, in con-
nection with the amendment of the options
or warrants to permit cashless exercise, then
the newly acquired securities shall be
deemed to have been acquired at the same
time as such amendment to the options or
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warrants so long as the exercise itself was
cashless.

NOTE 2 TO §230.144(d)(3)(x). If the options or
warrants are not purchased for cash or prop-
erty and do not create any investment risk
to the holder, as in the case of employee
stock options, the newly acquired securities
shall be deemed to have been acquired at the
time the options or warrants are exercised,
so long as the full purchase price or other
consideration for the newly acquired securi-
ties has been paid or given by the person ac-
quiring the securities from the issuer or
from an affiliate of the issuer at the time of
exercise.

(e) Limitation on amount of securities
sold. Except as hereinafter provided,
the amount of securities sold for the
account of an affiliate of the issuer in
reliance upon this section shall be de-
termined as follows:

(1) If any securities are sold for the
account of an affiliate of the issuer, re-
gardless of whether those securities are
restricted, the amount of securities
sold, together with all sales of securi-
ties of the same class sold for the ac-
count of such person within the pre-
ceding three months, shall not exceed
the greatest of:

(i) One percent of the shares or other
units of the class outstanding as shown
by the most recent report or statement
published by the issuer, or

(ii) The average weekly reported vol-
ume of trading in such securities on all
national securities exchanges and/or
reported through the automated
quotation system of a registered secu-
rities association during the four cal-
endar weeks preceding the filing of no-
tice required by paragraph (h), or if no
such notice is required the date of re-
ceipt of the order to execute the trans-
action by the broker or the date of exe-
cution of the transaction directly with
a market maker, or

(iii) The average weekly volume of
trading in such securities reported pur-
suant to an effective transaction report-
ing plan or an effective national market
system plan as those terms are defined
in §242.600 of this chapter during the
four-week period specified in paragraph
(e)(1)(ii) of this section.

(2) If the securities sold are debt se-
curities, then the amount of debt secu-
rities sold for the account of an affil-
iate of the issuer, regardless of whether
those securities are restricted, shall
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not exceed the greater of the limita-
tion set forth in paragraph (e)(1) of this
section or, together with all sales of se-
curities of the same tranche (or class
when the securities are non-
participatory preferred stock) sold for
the account of such person within the
preceding three months, ten percent of
the principal amount of the tranche (or
class when the securities are non-
participatory preferred stock) attrib-
utable to the securities sold.

(3) Determination of amount. For the
purpose of determining the amount of
securities specified in paragraph (e)(1)
of this section and, as applicable, para-
graph (e)(2) of this section, the fol-
lowing provisions shall apply:

(i) Where both convertible securities
and securities of the class into which
they are convertible are sold, the
amount of convertible securities sold
shall be deemed to be the amount of se-
curities of the class into which they
are convertible for the purpose of de-
termining the aggregate amount of se-
curities of both classes sold;

(ii) The amount of securities sold for
the account of a pledgee of those secu-
rities, or for the account of a purchaser
of the pledged securities, during any
period of three months within six
months (or within one year if the
issuer of the securities is not, or has
not been for a period of at least 90 days
immediately before the sale, subject to
the reporting requirements of section
13 or 15(d) of the Exchange Act) after a
default in the obligation secured by the
pledge, and the amount of securities
sold during the same three-month pe-
riod for the account of the pledgor
shall not exceed, in the aggregate, the
amount specified in paragraph (e)(1) or
(2) of this section, whichever is applica-
ble;

NOTE TO §230.144(e)(3)(ii). Sales by a pledg-
ee of securities pledged by a borrower will
not be aggregated under paragraph (e)(3)(ii)
with sales of the securities of the same
issuer by other pledgees of such borrower in
the absence of concerted action by such
pledgees.

(iii) The amount of securities sold for
the account of a donee of those securi-
ties during any three-month period
within six months (or within one year
if the issuer of the securities is not, or
has not been for a period of at least 90
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days immediately before the sale, sub-
ject to the reporting requirements of
section 13 or 15(d) of the Exchange Act)
after the donation, and the amount of
securities sold during the same three-
month period for the account of the
donor, shall not exceed, in the aggre-
gate, the amount specified in para-
graph (e)(1) or (2) of this section,
whichever is applicable;

(iv) Where securities were acquired
by a trust from the settlor of the trust,
the amount of such securities sold for
the account of the trust during any
three-month period within six months
(or within one year if the issuer of the
securities is not, or has not been for a
period of at least 90 days immediately
before the sale, subject to the reporting
requirements of section 13 or 15(d) of
the Exchange Act) after the acquisition
of the securities by the trust, and the
amount of securities sold during the
same three-month period for the ac-
count of the settlor, shall not exceed,
in the aggregate, the amount specified
in paragraph (e)(1) or (2) of this section,
whichever is applicable;

(v) The amount of securities sold for
the account of the estate of a deceased
person, or for the account of a bene-
ficiary of such estate, during any
three-month period and the amount of
securities sold during the same three-
month period for the account of the de-
ceased person prior to his death shall
not exceed, in the aggregate, the
amount specified in paragraph (e)(1) or
(2) of this section, whichever is applica-
ble: Provided, that no limitation on
amount shall apply if the estate or ben-
eficiary of the estate is not an affiliate
of the issuer;

(vi) When two or more affiliates or
other persons agree to act in concert
for the purpose of selling securities of
an issuer, all securities of the same
class sold for the account of all such
persons during any three-month period
shall be aggregated for the purpose of
determining the limitation on the
amount of securities sold;

(vii) The following sales of securities
need not be included in determining
the amount of securities to be sold in
reliance upon this section:

(A) Securities sold pursuant to an ef-
fective registration statement under
the Act;
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(B) Securities sold pursuant to an ex-
emption provided by Regulation A
(§230.251 through §230.263) under the
Act;

(C) Securities sold in a transaction
exempt pursuant to section 4 of the Act
(16 U.S.C. 77d) and not involving any
public offering; and

(D) Securities sold offshore pursuant
to Regulation S (§230.901 through
§230.905, and Preliminary Notes) under
the Act.

(f) Manner of sale. (1) The securities
shall be sold in one of the following
manners:

(i) Brokers’ transactions within the
meaning of section 4(4) of the Act;

(ii) Transactions directly with a mar-
ket maker, as that term is defined in
section 3(a)(38) of the Exchange Act; or

(iii) Riskless principal transactions
where:

(A) The offsetting trades must be ex-
ecuted at the same price (exclusive of
an explicitly disclosed markup or
markdown, commission equivalent, or
other fee);

(B) The transaction is permitted to
be reported as riskless under the rules
of a self-regulatory organization; and

(C) The requirements of paragraphs
(2)(2)(applicable to any markup or
markdown, commission equivalent, or
other fee), (2)(3), and (g)(4) of this sec-
tion are met.

NOTE TO §230.144(f)(1): For purposes of this
paragraph, a riskless principal transaction
means a principal transaction where, after
having received from a customer an order to
buy, a broker or dealer purchases the secu-
rity as principal in the market to satisfy the
order to buy or, after having received from a
customer an order to sell, sells the security
as principal to the market to satisfy the
order to sell.

(2) The person selling the securities
shall not:

(i) Solicit or arrange for the solicita-
tion of orders to buy the securities in
anticipation of or in connection with
such transaction, or

(ii) Make any payment in connection
with the offer or sale of the securities
to any person other than the broker or
dealer who executes the order to sell
the securities.

(3) Paragraph (f) of this section shall
not apply to:
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(i) Securities sold for the account of
the estate of a deceased person or for
the account of a beneficiary of such es-
tate provided the estate or estate bene-
ficiary is not an affiliate of the issuer;
or

(ii) Debt securities.

(g) Brokers’ transactions. The term
brokers’ transactions in section 4(4) of
the Act shall for the purposes of this
rule be deemed to include transactions
by a broker in which such broker:

(1) Does no more than execute the
order or orders to sell the securities as
agent for the person for whose account
the securities are sold;

(2) Receives no more than the usual
and customary broker’s commission;

(3) Neither solicits nor arranges for
the solicitation of customers’ orders to
buy the securities in anticipation of or
in connection with the transaction;
Provided, that the foregoing shall not
preclude:

(i) Inquiries by the broker of other
brokers or dealers who have indicated
an interest in the securities within the
preceding 60 days;

(ii) Inquiries by the broker of his cus-
tomers who have indicated an unsolic-
ited bona fide interest in the securities
within the preceding 10 business days;

(iii) The publication by the broker of
bid and ask quotations for the security
in an inter-dealer quotation system
provided that such quotations are inci-
dent to the maintenance of a bona fide
inter-dealer market for the security for
the broker’s own account and that the
broker has published bona fide bid and
ask quotations for the security in an
inter-dealer quotation system on each
of at least twelve days within the pre-
ceding thirty calendar days with no
more than four business days in succes-
sion without such two-way quotations;
or

(iv) The publication by the broker of
bid and ask quotations for the security
in an alternative trading system, as de-
fined in §242.300 of this chapter, pro-
vided that the broker has published
bona fide bid and ask quotations for
the security in the alternative trading
system on each of the last twelve busi-
ness days; and

NoTE TO §230.144(g)(3)(ii). The broker
should obtain and retain in his files written
evidence of indications of bona fide unsolic-
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ited interest by his customers in the securi-
ties at the time such indications are re-
ceived.

(4) After reasonable inquiry is not
aware of circumstances indicating that
the person for whose account the secu-
rities are sold is an underwriter with
respect to the securities or that the
transaction is a part of a distribution
of securities of the issuer. Without lim-
iting the foregoing, the broker shall be
deemed to be aware of any facts or
statements contained in the notice re-
quired by paragraph (h) of this section.

NOTES: (i) The broker, for his own protec-
tion, should obtain and retain in his files a
copy of the notice required by paragraph (h)
of this section.

(ii) The reasonable inquiry required by
paragraph (g)(3) of this section should in-
clude, but not necessarily be limited to, in-
quiry as to the following matters:

(a) The length of time the securities have
been held by the person for whose account
they are to be sold. If practicable, the in-
quiry should include physical inspection of
the securities;

(b) The nature of the transaction in which
the securities were acquired by such person;

(¢) The amount of securities of the same
class sold during the past 3 months by all
persons whose sales are required to be taken
into consideration pursuant to paragraph (e)
of this section;

(d) Whether such person intends to sell ad-
ditional securities of the same class through
any other means;

(e) Whether such person has solicited or
made any arrangement for the solicitation of
buy orders in connection with the proposed
sale of securities;

(f) Whether such person has made any pay-
ment to any other person in connection with
the proposed sale of the securities; and

(¢9) The number of shares or other units of
the class outstanding, or the relevant trad-
ing volume.

(h) Notice of proposed sale. (1) If the
amount of securities to be sold in reli-
ance upon this rule during any period
of three months exceeds 5,000 shares or
other units or has an aggregate sale
price in excess of $50,000, three copies
of a notice on Form 144 (§239.144 of this
chapter) shall be filed with the Com-
mission. If such securities are admitted
to trading on any national securities
exchange, one copy of such notice also
shall be transmitted to the principal
exchange on which such securities are
admitted.
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(2) The Form 144 shall be signed by
the person for whose account the secu-
rities are to be sold and shall be trans-
mitted for filing concurrently with ei-
ther the placing with a broker of an
order to execute a sale of securities in
reliance upon this rule or the execution
directly with a market maker of such a
sale. Neither the filing of such notice
nor the failure of the Commission to
comment on such notice shall be
deemed to preclude the Commission
from taking any action that it deems
necessary or appropriate with respect
to the sale of the securities referred to
in such notice. The person filing the
notice required by this paragraph shall
have a bona fide intention to sell the
securities referred to in the notice
within a reasonable time after the fil-
ing of such notice.

(1) Unavailabdility to securities of issuers
with no or nominal operations and no or
nominal non-cash assets. (1) This section
is not available for the resale of securi-
ties initially issued by an issuer de-
fined below:

(i) An issuer, other than a business
combination related shell company, as
defined in §230.405, or an asset-backed
issuer, as defined in Item 1101(b) of
Regulation AB (§229.1101(b) of this
chapter), that has:

(A) No or nominal operations; and

(B) Either:

(I) No or nominal assets;

(2) Assets consisting solely of cash
and cash equivalents; or

(3) Assets consisting of any amount
of cash and cash equivalents and nomi-
nal other assets; or

(ii) An issuer that has been at any
time previously an issuer described in
paragraph (i)(1)().

(2) Notwithstanding paragraph (i)(1),
if the issuer of the securities pre-
viously had been an issuer described in
paragraph (i)(1)(i) but has ceased to be
an issuer described in paragraph
(i)(1)(1); is subject to the reporting re-
quirements of section 13 or 15(d) of the
Exchange Act; has filed all reports and
other materials required to be filed by
section 13 or 15(d) of the Exchange Act,
as applicable, during the preceding 12
months (or for such shorter period that
the issuer was required to file such re-
ports and materials), other than Form
8-K reports (§249.308 of this chapter);

and has filed current “Form 10 infor-
mation” with the Commission reflect-
ing its status as an entity that is no
longer an issuer described in paragraph
(i)(1)(i), then those securities may be
sold subject to the requirements of this
section after one year has elapsed from
the date that the issuer filed ‘“‘Form 10
information” with the Commission.

(3) The term ‘“‘Form 10 information”
means the information that is required
by Form 10 or Form 20-F (§249.210 or
§249.220f of this chapter), as applicable
to the issuer of the securities, to reg-
ister under the Exchange Act each
class of securities being sold under this
rule. The issuer may provide the Form
10 information in any filing of the
issuer with the Commaission. The Form
10 information is deemed filed when
the initial filing is made with the Com-
mission.

[37 FR 596, Jan. 14, 1972]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §230.144 see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.
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