Securities and Exchange Commission

REGULATION S—RULES GOVERNING OF-
FERS AND SALES MADE OUTSIDE THE
UNITED STATES WITHOUT REGISTRA-
TION UNDER THE SECURITIES ACT OF
1933

SOURCE: Sections 230.901 through 230.904 ap-
pear at 55 FR 18322, May 2, 1990, unless other-
wise noted.

PRELIMINARY NOTES: 1. The following rules
relate solely to the application of Section 5
of the Securities Act of 1933 (the Act) [15
U.S.C. 77e] and not to antifraud or other pro-
visions of the federal securities laws.

2. In view of the objective of these rules
and the policies underlying the Act, Regula-
tion S is not available with respect to any
transaction or series of transactions that, al-
though in technical compliance with these
rules, is part of a plan or scheme to evade
the registration provisions of the Act. In
such cases, registration under the Act is re-
quired.

3. Nothing in these rules obviates the need
for any issuer or any other person to comply
with the securities registration or broker-
dealer registration requirements of the Secu-
rities Exchange Act (the Exchange Act),
whenever such requirements are applicable.

4. Nothing in these rules obviates the need
to comply with any applicable state law re-
lating to the offer and sale of securities.

5. Attempted compliance with any rule in
Regulation S does not act as an exclusive
election; a person making an offer or sale of
securities may also claim the availability of
any applicable exemption from the registra-
tion requirements of the Act. The avail-
ability of the Regulation S safe harbor to of-
fers and sales that occur outside of the
United States will not be affected by the sub-
sequent offer and sale of these securities into
the United States or to U.S. persons during
the distribution compliance period, as long
as the subsequent offer and sale are made
pursuant to registration or an exemption
therefrom under the Act.

6. Regulation S is available only for offers
and sales of securities outside the United
States. Securities acquired overseas, wheth-
er or not pursuant to Regulation S, may be
resold in the United States only if they are
registered under the Act or an exemption
from registration is available.

7. Nothing in these rules precludes access
by journalists for publications with a general
circulation in the United States to offshore
press conferences, press releases and meet-
ings with company press spokespersons in
which an offshore offering or tender offer is
discussed, provided that the information is
made available to the foreign and United
States press generally and is not intended to
induce purchases of securities by persons in
the United States or tenders of securities by
United States holders in the case of ex-
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change offers. Where applicable, issuers and
bidders may also look to §230.135e and
§240.14d-1(c) of this chapter.

8. The provisions of this Regulation S shall
not apply to offers and sales of securities
issued by open-end investment companies or
unit investment trusts registered or required
to be registered or closed-end investment
companies required to be registered, but not
registered, under the Investment Company
Act of 1940 [15 U.S.C. 80a-1 et seq.] (the 1940
Act).

[656 FR 18322, May 2, 1990, as amended at 62
FR 53954, Oct. 17, 1997; 63 FR 9642, Feb. 25,
1998]

§230.901 General statement.

For the purposes only of section 5 of
the Act (15 U.S.C. §77e), the terms offer,
offer to sell, sell, sale, and offer to buy
shall be deemed to include offers and
sales that occur within the United
States and shall be deemed not to in-
clude offers and sales that occur out-
side the United States.

§230.902 Definitions.

As used in Regulation S, the fol-
lowing terms shall have the meanings
indicated.

(a) Debt securities. ‘“‘Debt securities”
of an issuer is defined to mean any se-
curity other than an equity security as
defined in §230.405, as well as the fol-
lowing:

(1) Non-participatory preferred stock,
which is defined as non-convertible
capital stock, the holders of which are
entitled to a preference in payment of
dividends and in distribution of assets
on liquidation, dissolution, or winding
up of the issuer, but are not entitled to
participate in residual earnings or as-
sets of the issuer; and

(2) Asset-backed securities, which are
securities of a type that either:

(i) Represent an ownership interest
in a pool of discrete assets, or certifi-
cates of interest or participation in
such assets (including any rights de-
signed to assure servicing, or the re-
ceipt or timeliness of receipt by hold-
ers of such assets, or certificates of in-
terest or participation in such assets,
of amounts payable thereunder), pro-
vided that the assets are not generated
or originated between the issuer of the
security and its affiliates; or
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(ii) Are secured by one or more assets
or certificates of interest or participa-
tion in such assets, and the securities,
by their terms, provide for payments of
principal and interest (if any) in rela-
tion to payments or reasonable projec-
tions of payments on assets meeting
the requirements of paragraph (a)(2)(i)
of this section, or certificates of inter-
est or participations in assets meeting
such requirements.

(iii) For purposes of paragraph (a)(2)
of this section, the term ‘‘assets”
means securities, installment sales, ac-
counts receivable, notes, leases or
other contracts, or other assets that by
their terms convert into cash over a fi-
nite period of time.

(b) Designated offshore securities mar-
ket. ‘“‘Designated offshore securities
market’ means:

(1) The Eurobond market, as regu-
lated by the International Securities
Market Association; the Alberta Stock
Exchange; the Amsterdam Stock Ex-
change; the Australian Stock Exchange
Limited; the Bermuda Stock Exchange;
the Bourse de Bruxelles; the Copen-
hagen Stock Exchange; the European
Association of Securities Dealers Auto-
mated Quotation; the Frankfurt Stock
Exchange; the Helsinki Stock Ex-
change; The Stock Exchange of Hong
Kong Limited; the Irish Stock Ex-
change; the Istanbul Stock Exchange;
the Johannesburg Stock Exchange; the
London Stock Exchange; the Bourse de
Luxembourg; the Mexico Stock Ex-
change; the Borsa Valori di Milan; the
Montreal Stock Exchange; the Oslo
Stock Exchange; the Bourse de Paris;
the Stock Exchange of Singapore Ltd.;
the Stockholm Stock Exchange; the
Tokyo Stock Exchange; the Toronto
Stock Exchange; the Vancouver Stock
Exchange; the Warsaw Stock Exchange
and the Zurich Stock Exchange; and

(2) Any foreign securities exchange or
non-exchange market designated by
the Commission. Attributes to be con-
sidered in determining whether to des-
ignate an offshore securities market,
among others, include:

(i) Organization under foreign law;

(ii) Association with a generally rec-
ognized community of brokers, dealers,
banks, or other professional inter-
mediaries with an established oper-
ating history;

17 CFR Ch. Il (4-1-13 Edition)

(iii) Oversight by a governmental or
self-regulatory body;

(iv) Oversight standards set by an ex-
isting body of law;

(v) Reporting of securities trans-
actions on a regular basis to a govern-
mental or self-regulatory body;

(vi) A system for exchange of price
quotations through common commu-
nications media; and

(vii) An organized clearance and set-
tlement system.

(¢c) Directed selling efforts. (1) “Di-
rected selling efforts” means any ac-
tivity undertaken for the purpose of, or
that could reasonably be expected to
have the effect of, conditioning the
market in the United States for any of
the securities being offered in reliance
on this Regulation S (§230.901 through
§230.905, and Preliminary Notes). Such
activity includes placing an advertise-
ment in a publication ‘“‘with a general
circulation in the United States’ that
refers to the offering of securities
being made in reliance upon this Regu-
lation S.

(2) Publication ‘“‘with a general cir-
culation in the United States’’:

(i) Is defined as any publication that
is printed primarily for distribution in
the United States, or has had, during
the preceding twelve months, an aver-
age circulation in the United States of
15,000 or more copies per issue; and

(ii) Will encompass only the U.S. edi-
tion of any publication printing a sepa-
rate U.S. edition if the publication,
without considering its U.S. edition,
would not constitute a publication
with a general circulation in the
United States.

(3) The following are not ‘‘directed
selling efforts’’:

(i) Placing an advertisement required
to be published under U.S. or foreign
law, or under rules or regulations of a
U.S. or foreign regulatory or self-regu-
latory authority, provided the adver-
tisement contains no more information
than legally required and includes a
statement to the effect that the securi-
ties have not been registered under the
Act and may not be offered or sold in
the United States (or to a U.S. person,
if the advertisement relates to an offer-
ing under Category 2 or 3 (paragraph
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(b)(2) or (b)(3)) in §230.903) absent reg-
istration or an applicable exemption
from the registration requirements;

(ii) Contact with persons excluded
from the definition of “U.S. person”
pursuant to paragraph (k)(2)(vi) of this
section or persons holding accounts ex-
cluded from the definition of ““U.S. per-
son’”’ pursuant to paragraph (kK)(2)(i) of
this section, solely in their capacities
as holders of such accounts;

(iii) A tombstone advertisement in
any publication with a general circula-
tion in the United States, provided:

(A) The publication has less than 20%
of its circulation, calculated by aggre-
gating the circulation of its U.S. and
comparable non-U.S. editions, in the
United States;

(B) Such advertisement contains a
legend to the effect that the securities
have not been registered under the Act
and may not be offered or sold in the
United States (or to a U.S. person, if
the advertisement relates to an offer-
ing under Category 2 or 3 (paragraph
(b)(2) or (b)(3)) in §230.903) absent reg-
istration or an applicable exemption
from the registration requirements;
and

(C) Such advertisement contains no
more information than:

(I) The issuer’s name;

(2) The amount and title of the secu-
rities being sold;

(3) A brief indication of the issuer’s
general type of business;

(4) The price of the securities;

(5) The yield of the securities, if debt
securities with a fixed (non-contingent)
interest provision;

(6) The name and address of the per-
son placing the advertisement, and
whether such person is participating in
the distribution;

(7) The names of the managing under-
writers;

(8) The dates, if any, upon which the
sales commenced and concluded;

(9) Whether the securities are offered
or were offered by rights issued to se-
curity holders and, if so, the class of
securities that are entitled or were en-
titled to subscribe, the subscription
ratio, the record date, the dates (if
any) upon which the rights were issued
and expired, and the subscription price;
and
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(10) Any legend required by law or
any foreign or U.S. regulatory or self-
regulatory authority;

(iv) Bona fide visits to real estate,
plants or other facilities located in the
United States and tours thereof con-
ducted for a prospective investor by an
issuer, a distributor, any of their re-
spective affiliates or a person acting on
behalf of any of the foregoing;

(v) Distribution in the United States
of a foreign broker-dealer’s quotations
by a third-party system that distrib-
utes such quotations primarily in for-
eign countries if:

(A) Securities transactions cannot be
executed between foreign broker-deal-
ers and persons in the United States
through the system; and

(B) The issuer, distributors, their re-
spective affiliates, persons acting on
behalf of any of the foregoing, foreign
broker-dealers and other participants
in the system do not initiate contacts
with U.S. persons or persons within the
United States, beyond those contacts
exempted under §240.15a—6 of this chap-
ter;

(vi) Publication by an issuer of a no-
tice in accordance with §230.135 or
§230.135c¢;

(vii) Providing any journalist with
access to press conferences held outside
of the United States, to meetings with
the issuer or selling security holder
representatives conducted outside the
United States, or to written press-re-
lated materials released outside the
United States, at or in which a present
or proposed offering of securities is dis-
cussed, if the requirements of §230.135¢e
are satisfied; and

(viii) Publication or distribution of a
research report by a broker or dealer in
accordance with Rule 138(c) (§230.138(c))
or Rule 139(b) (§230.139(b)).

(d) Distributor. ‘‘Distributor’” means
any underwriter, dealer, or other per-
son who participates, pursuant to a
contractual arrangement, in the dis-
tribution of the securities offered or
sold in reliance on this Regulation S
(§230.901 through §230.905, and Prelimi-
nary Notes).

(e) Domestic issuer/Foreign issuer.
“Domestic issuer’” means any issuer
other than a ‘‘foreign government’ or
“foreign private issuer” (both as de-
fined in §230.405). ‘“‘Foreign issuer”
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means any issuer other than a ‘‘do-
mestic issuer.”

(f) Distribution compliance period.
“Distribution compliance period”’
means a period that begins when the
securities were first offered to persons
other than distributors in reliance
upon this Regulation S (§230.901
through §230.905, and Preliminary
Notes) or the date of closing of the of-
fering, whichever is later, and con-
tinues until the end of the period of
time specified in the relevant provision
of §230.903, except that:

(1) All offers and sales by a dis-
tributor of an unsold allotment or sub-
scription shall be deemed to be made
during the distribution compliance pe-
riod;

(2) In a continuous offering, the dis-
tribution compliance period shall com-
mence upon completion of the distribu-
tion, as determined and certified by the
managing underwriter or person per-
forming similar functions;

(3) In a continuous offering of non-
convertible debt securities offered and
sold in identifiable tranches, the dis-
tribution compliance period for securi-
ties in a tranche shall commence upon
completion of the distribution of such
tranche, as determined and certified by
the managing underwriter or person
performing similar functions; and

(4) That in a continuous offering of
securities to be acquired upon the exer-
cise of warrants, the distribution com-
pliance period shall commence upon
completion of the distribution of the
warrants, as determined and certified
by the managing underwriter or person
performing similar functions, if re-
quirements of §230.903(b)(6) are satis-
fied.

(g) Offering restrictions. ‘‘Offering re-
strictions’ means:

(1) Each distributor agrees in writ-
ing:

(i) That all offers and sales of the se-
curities prior to the expiration of the
distribution compliance period speci-
fied in Category 2 or 3 (paragraph (b)(2)
or (b)(3)) in §230.903, as applicable, shall
be made only in accordance with the
provisions of §230.903 or §230.904; pursu-
ant to registration of the securities
under the Act; or pursuant to an avail-
able exemption from the registration
requirements of the Act; and
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(ii) For offers and sales of equity se-
curities of domestic issuers, not to en-
gage in hedging transactions with re-
gard to such securities prior to the ex-
piration of the distribution compliance
period specified in Category 2 or 3
(paragraph (b)(2) or (b)(3)) in §230.903,
as applicable, unless in compliance
with the Act; and

(2) All offering materials and docu-
ments (other than press releases) used
in connection with offers and sales of
the securities prior to the expiration of
the distribution compliance period
specified in Category 2 or 3 (paragraph
(b)(2) or (b)(3)) in §230.903, as applica-
ble, shall include statements to the ef-
fect that the securities have not been
registered under the Act and may not
be offered or sold in the United States
or to U.S. persons (other than distribu-
tors) unless the securities are reg-
istered under the Act, or an exemption
from the registration requirements of
the Act is available. For offers and
sales of equity securities of domestic
issuers, such offering materials and
documents also must state that hedg-
ing transactions involving those secu-
rities may not be conducted unless in
compliance with the Act. Such state-
ments shall appear:

(i) On the cover or inside cover page
of any prospectus or offering circular
used in connection with the offer or
sale of the securities;

(ii) In the underwriting section of
any prospectus or offering circular
used in connection with the offer or
sale of the securities; and

(iii) In any advertisement made or
issued by the issuer, any distributor,
any of their respective affiliates, or
any person acting on behalf of any of
the foregoing. Such statements may
appear in summary form on prospectus
cover pages and in advertisements.

(h) Offshore transaction. (1) An offer
or sale of securities is made in an ‘‘off-
shore transaction’ if:

(i) The offer is not made to a person
in the United States; and

(ii) Either:

(A) At the time the buy order is
originated, the buyer is outside the
United States, or the seller and any
person acting on its behalf reasonably
believe that the buyer is outside the
United States; or
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(B) For purposes of:

(I) Section 230.903, the transaction is
executed in, on or through a physical
trading floor of an established foreign
securities exchange that is located out-
side the United States; or

(2) Section 230.904, the transaction is
executed in, on or through the facili-
ties of a designated offshore securities
market described in paragraph (b) of
this section, and neither the seller nor
any person acting on its behalf knows
that the transaction has been pre-ar-
ranged with a buyer in the TUnited
States.

(2) Notwithstanding paragraph (h)(1)
of this section, offers and sales of secu-
rities specifically targeted at identifi-
able groups of U.S. citizens abroad,
such as members of the U.S. armed
forces serving overseas, shall not be
deemed to be made in ‘‘offshore trans-
actions.”

(3) Notwithstanding paragraph (h)(1)
of this section, offers and sales of secu-
rities to persons excluded from the def-
inition of “U.S. person’ pursuant to
paragraph (k)(2)(vi) of this section or
persons holding accounts excluded
from the definition of “U.S. person”
pursuant to paragraph (k)(2)(i) of this
section, solely in their capacities as
holders of such accounts, shall be
deemed to be made in ‘‘offshore trans-
actions.”

(4) Notwithstanding paragraph (h)(1)
of this section, publication or distribu-
tion of a research report in accordance
with Rule 138(c) (§230.138(c)) or Rule
139(b) (§230.139(b)) by a broker or dealer
at or around the time of an offering in
reliance on Regulation S (§§230.901
through 230.905) will not cause the
transaction to fail to be an offshore
transaction as defined in this section.

(1) Reporting  issuer. “Reporting
issuer’” means an issuer other than an
investment company registered or re-
quired to register under the 1940 Act
that:

(1) Has a class of securities registered
pursuant to Section 12(b) or 12(g) of the
Exchange Act (15 U.S.C. 78I(b) or 78I(g))
or is required to file reports pursuant
to Section 15(d) of the Exchange Act (15
U.S.C. 780(d)); and

(2) Has filed all the material required
to be filed pursuant to Section 13(a) or
15(d) of the Exchange Act (156 U.S.C.

§230.902

78m(a) or 780(d)) for a period of at least
twelve months immediately preceding
the offer or sale of securities made in
reliance upon this Regulation S
(§230.901 through §230.905, and Prelimi-
nary Notes) (or for such shorter period
that the issuer was required to file
such material).

(3) Substantial U.S. market interest. (1)
“Substantial U.S. market interest”
with respect to a class of an issuer’s eq-
uity securities means:

(i) The securities exchanges and
inter-dealer quotation systems in the
United States in the aggregate con-
stituted the single largest market for
such class of securities in the shorter
of the issuer’s prior fiscal year or the
period since the issuer’s incorporation;
or

(ii) 20 percent or more of all trading
in such class of securities took place
in, on or through the facilities of secu-
rities exchanges and inter-dealer
quotation systems in the United States
and less than 55 percent of such trading
took place in, on or through the facili-
ties of securities markets of a single
foreign country in the shorter of the
issuer’s prior fiscal year or the period
since the issuer’s incorporation.

(2) ““‘Substantial U.S. market inter-
est” with respect to an issuer’s debt se-
curities means:

(i) Its debt securities, in the aggre-
gate, are held of record (as that term is
defined in §240.12g5-1 of this chapter
and used for purposes of paragraph
(j))(2) of this section) by 300 or more
U.S. persons;

(ii) $1 billion or more of: The prin-
cipal amount outstanding of its debt
securities, the greater of liquidation
preference or par value of its securities
described in §230.902(a)(1), and the prin-
cipal amount or principal balance of its
securities described in §230.902(a)(2), in
the aggregate, is held of record by U.S.
persons; and

(iii) 20 percent or more of: The prin-
cipal amount outstanding of its debt
securities, the greater of liquidation
preference or par value of its securities
described in §230.902(a)(1), and the prin-
cipal amount or principal balance of its
securities described in §230.902(a)(2), in
the aggregate, is held of record by U.S.
persons.
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(3) Notwithstanding paragraph (j)(2)
of this section, substantial U.S. market
interest with respect to an issuer’s
debt securities is calculated without
reference to securities that qualify for
the exemption provided by Section
3(a)(3) of the Act (15 U.S.C. T7c(a)(3)).

(k) U.S. person. (1) “U.S. person”
means:

(i) Any natural person resident in the
United States;

(ii) Any partnership or corporation
organized or incorporated under the
laws of the United States;

(iii) Any estate of which any execu-
tor or administrator is a U.S. person;

(iv) Any trust of which any trustee is
a U.S. person;

(v) Any agency or branch of a foreign
entity located in the United States;

(vi) Any non-discretionary account
or similar account (other than an es-
tate or trust) held by a dealer or other
fiduciary for the benefit or account of
a U.S. person;

(vii) Any discretionary account or
similar account (other than an estate
or trust) held by a dealer or other fidu-
ciary organized, incorporated, or (if an
individual) resident in the TUnited
States; and
(viii) Any partnership or corporation
if:

(A) Organized or incorporated under
the laws of any foreign jurisdiction;
and

(B) Formed by a U.S. person prin-
cipally for the purpose of investing in
securities not registered under the Act,
unless it is organized or incorporated,
and owned, by accredited investors (as
defined in §230.501(a)) who are not nat-
ural persons, estates or trusts.

(2) The following are not ‘““U.S. per-
sons’’:

(i) Any discretionary account or
similar account (other than an estate
or trust) held for the benefit or account
of a non-U.S. person by a dealer or
other professional fiduciary organized,
incorporated, or (if an individual) resi-
dent in the United States;

(ii) Any estate of which any profes-
sional fiduciary acting as executor or
administrator is a U.S. person if:

(A) An executor or administrator of
the estate who is not a U.S. person has
sole or shared investment discretion
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with respect to the assets of the estate;
and

(B) The estate is governed by foreign
law;

(iii) Any trust of which any profes-
sional fiduciary acting as trustee is a
U.S. person, if a trustee who is not a
U.S. person has sole or shared invest-
ment discretion with respect to the
trust assets, and no beneficiary of the
trust (and no settlor if the trust is rev-
ocable) is a U.S. person;

(iv) An employee benefit plan estab-
lished and administered in accordance
with the law of a country other than
the United States and customary prac-
tices and documentation of such coun-
try;

(v) Any agency or branch of a U.S.
person located outside the TUnited
States if:

(A) The agency or branch operates
for valid business reasons; and

(B) The agency or branch is engaged
in the business of insurance or banking
and is subject to substantive insurance
or banking regulation, respectively, in
the jurisdiction where located; and

(vi) The International Monetary
Fund, the International Bank for Re-
construction and Development, the
Inter-American Development Bank,
the Asian Development Bank, the Afri-
can Development Bank, the United Na-
tions, and their agencies, affiliates and
pension plans, and any other similar
international organizations, their
agencies, affiliates and pension plans.

(1) United States. ‘“United States”
means the United States of America,
its territories and possessions, any
State of the United States, and the
District of Columbia.

[63 FR 9642, Feb. 25, 1998, as amended at 70
FR 44819, Aug. 3, 2005]

§230.903 Offers or sales of securities
by the issuer, a distributor, any of
their respective affiliates, or any
person acting on behalf of any of
the foregoing; conditions relating to
specific securities.

(a) An offer or sale of securities by
the issuer, a distributor, any of their
respective affiliates, or any person act-
ing on behalf of any of the foregoing,
shall be deemed to occur outside the
United States within the meaning of
§230.901 if:
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(1) The offer or sale is made in an off-
shore transaction;

(2) No directed selling efforts are
made in the United States by the
issuer, a distributor, any of their re-
spective affiliates, or any person acting
on behalf of any of the foregoing; and

(3) The conditions of paragraph (b) of
this section, as applicable, are satis-
fied.

(b) Additional conditions—(1) Category
1. No conditions other than those set
forth in §230.903(a) apply to securities
in this category. Securities are eligible
for this category if:

(i) The securities are issued by a for-
eign issuer that reasonably believes at
the commencement of the offering
that:

(A) There is no substantial U.S. mar-
ket interest in the class of securities to
be offered or sold (if equity securities
are offered or sold);

(B) There is no substantial U.S. mar-
ket interest in its debt securities (if
debt securities are offered or sold);

(C) There is no substantial U.S. mar-
ket interest in the securities to be pur-
chased upon exercise (if warrants are
offered or sold); and

(D) There is no substantial U.S. mar-
ket interest in either the convertible
securities or the underlying securities
(if convertible securities are offered or
sold);

(ii) The securities are offered and
sold in an overseas directed offering,
which means:

(A) An offering of securities of a for-
eign issuer that is directed into a sin-
gle country other than the TUnited
States to the residents thereof and
that is made in accordance with the
local laws and customary practices and
documentation of such country; or

(B) An offering of non-convertible
debt securities of a domestic issuer
that is directed into a single country
other than the United States to the
residents thereof and that is made in
accordance with the local laws and cus-
tomary practices and documentation of
such country, provided that the prin-
cipal and interest of the securities (or
par value, as applicable) are denomi-
nated in a currency other than U.S.
dollars and such securities are neither
convertible into U.S. dollar-denomi-
nated securities nor linked to U.S. dol-

§230.903

lars (other than through related cur-
rency or interest rate swap trans-
actions that are commercial in nature)
in a manner that in effect converts the
securities to U.S. dollar-denominated
securities.

(iii) The securities are backed by the
full faith and credit of a foreign gov-
ernment; or

(iv) The securities are offered and
sold to employees of the issuer or its
affiliates pursuant to an employee ben-
efit plan established and administered
in accordance with the law of a coun-
try other than the United States, and
customary practices and documenta-
tion of such country, provided that:

(A) The securities are issued in com-
pensatory circumstances for bona fide
services rendered to the issuer or its af-
filiates in connection with their busi-
nesses and such services are not ren-
dered in connection with the offer or
sale of securities in a capital-raising
transaction;

(B) Any interests in the plan are not
transferable other than by will or the
laws of descent or distribution;

(C) The issuer takes reasonable steps
to preclude the offer and sale of inter-
ests in the plan or securities under the
plan to U.S. residents other than em-
ployees on temporary assignment in
the United States; and

(D) Documentation used in connec-
tion with any offer pursuant to the
plan contains a statement that the se-
curities have not been registered under
the Act and may not be offered or sold
in the United States unless registered
or an exemption from registration is
available.

(2) Category 2. The following condi-
tions apply to securities that are not
eligible for Category 1 (paragraph
(b)(1)) of this section and that are eq-
uity securities of a reporting foreign
issuer, or debt securities of a reporting
issuer or of a non-reporting foreign
issuer.

(i) Offering restrictions are imple-
mented;

(ii) The offer or sale, if made prior to
the expiration of a 40-day distribution
compliance period, is not made to a
U.S. person or for the account or ben-
efit of a U.S. person (other than a dis-
tributor); and
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(iii) Each distributor selling securi-
ties to a distributor, a dealer, as de-
fined in section 2(a)(12) of the Act (15
U.S.C. TTb(a)(12)), or a person receiving
a selling concession, fee or other remu-
neration in respect of the securities
sold, prior to the expiration of a 40-day
distribution compliance period, sends a
confirmation or other notice to the
purchaser stating that the purchaser is
subject to the same restrictions on of-
fers and sales that apply to a dis-
tributor.

(8) Category 3. The following condi-
tions apply to securities that are not
eligible for Category 1 or 2 (paragraph
(b)(1) or (b)(2)) of this section:

(i) Offering restrictions are imple-
mented;

(i1) In the case of debt securities:

(A) The offer or sale, if made prior to
the expiration of a 40-day distribution
compliance period, is not made to a
U.S. person or for the account or ben-
efit of a U.S. person (other than a dis-
tributor); and

(B) The securities are represented
upon issuance by a temporary global
security which is not exchangeable for
definitive securities until the expira-
tion of the 40-day distribution compli-
ance period and, for persons other than
distributors, until certification of ben-
eficial ownership of the securities by a
non-U.S. person or a U.S. person who
purchased securities in a transaction
that did not require registration under
the Act;

(iii) In the case of equity securities:

(A) The offer or sale, if made prior to
the expiration of a one-year distribu-
tion compliance period (or six-month
distribution compliance period if the
issuer is a reporting issuer), is not
made to a U.S. person or for the ac-
count or benefit of a U.S. person (other
than a distributor); and

(B) The offer or sale, if made prior to
the expiration of a one-year distribu-
tion compliance period (or six-month
distribution compliance period if the
issuer is a reporting issuer), is made
pursuant to the following conditions:

(I) The purchaser of the securities
(other than a distributor) certifies that
it is not a U.S. person and is not ac-
quiring the securities for the account
or benefit of any U.S. person or is a
U.S. person who purchased securities in

17 CFR Ch. Il (4-1-13 Edition)

a transaction that did not require reg-
istration under the Act;

(2) The purchaser of the securities
agrees to resell such securities only in
accordance with the provisions of this
Regulation S (§230.901 through §230.905,
and Preliminary Notes), pursuant to
registration under the Act, or pursuant
to an available exemption from reg-
istration; and agrees not to engage in
hedging transactions with regard to
such securities unless in compliance
with the Act;

(3) The securities of a domestic issuer
contain a legend to the effect that
transfer is prohibited except in accord-
ance with the provisions of this Regu-
lation S (§§230.901 through 230.905, and
Preliminary Notes), pursuant to reg-
istration under the Act, or pursuant to
an available exemption from registra-
tion; and that hedging transactions in-
volving those securities may not be
conducted unless in compliance with
the Act;

(4) The issuer is required, either by
contract or a provision in its bylaws,
articles, charter or comparable docu-
ment, to refuse to register any transfer
of the securities not made in accord-
ance with the provisions of this Regu-
lation S (§§230.901 through 230.905, and
Preliminary Notes), pursuant to reg-
istration under the Act, or pursuant to
an available exemption from registra-
tion; provided, however, that if the secu-
rities are in bearer form or foreign law
prevents the issuer of the securities
from refusing to register securities
transfers, other reasonable procedures
(such as a legend described in para-
graph (b)(3)(iii)(B)(3) of this section)
are implemented to prevent any trans-
fer of the securities not made in ac-
cordance with the provisions of this
Regulation S; and

(iv) Each distributor selling securi-
ties to a distributor, a dealer (as de-
fined in section 2(a)(12) of the Act (15
U.S.C. TTb(a)(12)), or a person receiving
a selling concession, fee or other remu-
neration, prior to the expiration of a
40-day distribution compliance period
in the case of debt securities, or a one-
year distribution compliance period (or
six-month distribution compliance pe-
riod if the issuer is a reporting issuer)
in the case of equity securities, sends a
confirmation or other notice to the
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purchaser stating that the purchaser is
subject to the same restrictions on of-
fers and sales that apply to a dis-
tributor.

(4) Guaranteed securities. Notwith-
standing paragraphs (b)(1) through
(b)(3) of this section, in offerings of
debt securities fully and uncondition-
ally guaranteed as to principal and in-
terest by the parent of the issuer of the
debt securities, only the requirements
of paragraph (b) of this section that are
applicable to the offer and sale of the
guarantee must be satisfied with re-
spect to the offer and sale of the guar-
anteed debt securities.

(5) Warrants. An offer or sale of war-
rants under Category 2 or 3 (paragraph
(b)(2) or (b)(3)) of this section also must
comply with the following require-
ments:

(i) Each warrant must bear a legend
stating that the warrant and the secu-
rities to be issued upon its exercise
have not been registered under the Act
and that the warrant may not be exer-
cised by or on behalf of any U.S. person
unless registered under the Act or an
exemption from such registration is
available;

(ii) Each person exercising a warrant
is required to give:

(A) Written certification that it is
not a U.S. person and the warrant is
not being exercised on behalf of a U.S.
person; or

(B) A written opinion of counsel to
the effect that the warrant and the se-
curities delivered upon exercise thereof
have been registered under the Act or
are exempt from registration there-
under; and

(iii) Procedures are implemented to
ensure that the warrant may not be ex-
ercised within the United States, and
that the securities may not be deliv-
ered within the United States upon ex-
ercise, other than in offerings deemed
to meet the definition of ‘‘offshore
transaction’” pursuant to §230.902(h),
unless registered under the Act or an
exemption from such registration is
available.

[63 FR 9645, Feb. 25, 1998, as amended at 72
FR 71571, Dec. 17, 2007]
§230.904 Offshore resales.

(a) An offer or sale of securities by
any person other than the issuer, a dis-

§230.904

tributor, any of their respective affili-
ates (except any officer or director who
is an affiliate solely by virtue of hold-
ing such position), or any person acting
on behalf of any of the foregoing, shall
be deemed to occur outside the United
States within the meaning of §230.901
if:

(1) The offer or sale are made in an
offshore transaction;

(2) No directed selling efforts are
made in the United States by the sell-
er, an affiliate, or any person acting on
their behalf; and

(3) The conditions of paragraph (b) of
this section, if applicable, are satisfied.

(b) Additional conditions—(1) Resales
by dealers and persons receiving selling
concessions. In the case of an offer or
sale of securities prior to the expira-
tion of the distribution compliance pe-
riod specified in Category 2 or 3 (para-
graph (b)(2) or (b)(3)) of §230.903, as ap-
plicable, by a dealer, as defined in Sec-
tion 2(a)(12) of the Act (15 TU.S.C.
TTb(a)(12)), or a person receiving a sell-
ing concession, fee or other remunera-
tion in respect of the securities offered
or sold:

(i) Neither the seller nor any person
acting on its behalf knows that the
offeree or buyer of the securities is a
U.S. person; and

(ii) If the seller or any person acting
on the seller’s behalf knows that the
purchaser is a dealer, as defined in Sec-
tion 2(a)(12) of the Act (15 U.S.C.
TTb(a)(12)), or is a person receiving a
selling concession, fee or other remu-
neration in respect of the securities
sold, the seller or a person acting on
the seller’s behalf sends to the pur-
chaser a confirmation or other notice
stating that the securities may be of-
fered and sold during the distribution
compliance period only in accordance
with the provisions of this Regulation
S (§230.901 through §230.905, and Pre-
liminary Notes); pursuant to registra-
tion of the securities under the Act; or
pursuant to an available exemption
from the registration requirements of
the Act.

(2) Resales by certain affiliates. In the
case of an offer or sale of securities by
an officer or director of the issuer or a
distributor, who is an affiliate of the
issuer or distributor solely by virtue of
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holding such position, no selling con-
cession, fee or other remuneration is
paid in connection with such offer or
sale other than the usual and cus-
tomary broker’s commission that
would be received by a person exe-
cuting such transaction as agent.

[63 FR 9646, Feb. 25, 1998]

§230.905

Equity securities of domestic issuers
acquired from the issuer, a distributor,
or any of their respective affiliates in a
transaction subject to the conditions of
§230.901 or §230.903 are deemed to be
“restricted securities” as defined in
§230.144. Resales of any of such re-
stricted securities by the offshore pur-
chaser must be made in accordance
with this Regulation S (§230.901
through §230.905, and Preliminary
Notes), the registration requirements
of the Act or an exemption therefrom.
Any ‘‘restricted securities,” as defined
in §230.144, that are equity securities of
a domestic issuer will continue to be
deemed to be restricted securities, not-
withstanding that they were acquired
in a resale transaction made pursuant
to §230.901 or §230.904.

[63 FR 9647, Feb. 25, 1998]

Resale limitations.

REGULATION CE—COORDINATED EXEMP-
TIONS FOR CERTAIN ISSUES OF SECURI-
TIES EXEMPT UNDER STATE LAW

§230.1001 Exemption for transactions
exempt from qualification under
§25102(n) of the California Corpora-
tions Code.

PRELIMINARY NOTES: (1) Nothing in this
section is intended to be or should be con-
strued as in any way relieving issuers or per-
sons acting on behalf of issuers from pro-

17 CFR Ch. Il (4-1-13 Edition)

viding disclosure to prospective investors
necessary to satisfy the antifraud provisions
of the federal securities laws. This section
only provides an exemption from the reg-
istration requirements of the Securities Act
of 1933 (‘‘the Act’) [15 U.S.C. T7a et seq.].

(2) Nothing in this section obviates the
need to comply with any applicable state law
relating to the offer and sales of securities.

(3) Attempted compliance with this section
does not act as an exclusive election; the
issuer also can claim the availability of any
other applicable exemption.

(4) This exemption is not available to any
issuer for any transaction which, while in
technical compliance with the provision of
this section, is part of a plan or scheme to
evade the registration provisions of the Act.
In such cases, registration under the Act is
required.

(a) Exemption. Offers and sales of se-
curities that satisfy the conditions of
paragraph (n) of §25102 of the California
Corporations Code, and paragraph (b)
of this section, shall be exempt from
the provisions of Section 5 of the Secu-
rities Act of 1933 by virtue of Section
3(b) of that Act.

(b) Limitation on and computation of
offering price. The sum of all cash and
other consideration to be received for
the securities shall not exceed
$5,000,000, less the aggregate offering
price for all other securities sold in the
same offering of securities, whether
pursuant to this or another exemption.

(c) Resale limitations. Securities
issued pursuant to this §230.1001 are
deemed to be ‘‘restricted securities’ as
defined in Securities Act Rule 144
[§230.144]. Resales of such securities
must be made in compliance with the
registration requirements of the Act or
an exemption therefrom.

[61 FR 21359, May 9, 1996]

PART 23 1—INTERPRETATIVE RELEASES RELATING TO THE SECURITIES ACT
OF 1933 AND GENERAL RULES AND REGULATIONS THEREUNDER

Subject Re’lleoalse Date Fegh?ggé;/o"

Partial text of letter of Chief of Securities Division of Federal Trade Commission 45 | Sept. 22, 1933 | 11 FR 10947.
relating to section 11(e)(2).

Letter of Federal Trade Commission relating to offers of sale prior to the effec- 70 Nov. 6, 1933 | 11 FR 10948.
tive date of the registration statement.

Opinion of Federal Trade Commission relating to registration of stock issued by 86 | Dec. 13, 1933 Do.
certain mortgage loan companies.

Extracts from letters of Federal Trade Commission relating to applications of 97 | Dec. 28,1933 | 11 FR 10949.
various sections of the Act.

Extract from letter of Federal Trade Commission discussing availability of a 131 Mar. 13, 1934 | 11 FR 10951.
“broker’s exemption” to the customer of the broker.
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holding such position, no selling con-
cession, fee or other remuneration is
paid in connection with such offer or
sale other than the usual and cus-
tomary Dbroker’s commission that
would be received by a person exe-
cuting such transaction as agent.

[63 FR 9646, Feb. 25, 1998]

§230.905 Resale limitations.

Equity securities of domestic issuers
acquired from the issuer, a distributor,
or any of their respective affiliates in a
transaction subject to the conditions of
§230.901 or §230.903 are deemed to be
“restricted securities” as defined in
§230.144. Resales of any of such re-
stricted securities by the offshore pur-
chaser must be made in accordance
with this Regulation S (§230.901
through §230.905, and Preliminary
Notes), the registration requirements
of the Act or an exemption therefrom.
Any ‘‘restricted securities,” as defined
in §230.144, that are equity securities of
a domestic issuer will continue to be
deemed to be restricted securities, not-
withstanding that they were acquired
in a resale transaction made pursuant
to §230.901 or §230.904.

[63 FR 9647, Feb. 25, 1998]
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