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§ 230.134 Communications not deemed
a prospectus.
Except as provided in paragraphs (e)
and (g) of this section, the terms ‘‘prospectus’’ as defined in section 2(a)(10)
of the Act or ‘‘free writing prospectus’’
as defined in Rule 405 (§ 230.405) shall
not include a communication limited
to the statements required or permitted by this section, provided that
the communication is published or
transmitted to any person only after a
registration statement relating to the
offering that includes a prospectus satisfying the requirements of section 10
of the Act (except as otherwise permitted in paragraph (a) of this section)
has been filed.
(a) Such communication may include
any one or more of the following items
of information, which need not follow
the numerical sequence of this paragraph, provided that, except as to paragraphs (a)(4) through (6) of this section,
the prospectus included in the filed
registration statement does not have
to include a price range otherwise required by rule:
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(1) Factual information about the
legal identity and business location of
the issuer limited to the following: the
name of the issuer of the security, the
address, phone number, and e-mail address of the issuer’s principal offices
and contact for investors, the issuer’s
country of organization, and the geographic areas in which it conducts
business;
(2) The title of the security or securities and the amount or amounts being
offered, which title may include a designation as to whether the securities
are convertible, exercisable, or exchangeable, and as to the ranking of
the securities;
(3) A brief indication of the general
type of business of the issuer, limited
to the following:
(i) In the case of a manufacturing
company, the general type of manufacturing, the principal products or classes of products manufactured, and the
segments in which the company conducts business;
(ii) In the case of a public utility
company, the general type of services
rendered, a brief indication of the area
served, and the segments in which the
company conducts business;
(iii) In the case of an asset-backed
issuer, the identity of key parties, such
as sponsor, depositor, issuing entity,
servicer or servicers, and trustee, the
asset class of the transaction, and the
identity of any credit enhancement or
other support; and
(iv) In the case of any other type of
company, a corresponding statement;
(4) The price of the security, or if the
price is not known, the method of its
determination or the bona fide estimate
of the price range as specified by the
issuer or the managing underwriter or
underwriters;
(5) In the case of a fixed income security, the final maturity and interest
rate provisions or, if the final maturity
or interest rate provisions are not
known, the probable final maturity or
interest rate provisions, as specified by
the issuer or the managing underwriter
or underwriters;
(6) In the case of a fixed income security with a fixed (non-contingent) interest rate provision, the yield or, if
the yield is not known, the probable
yield range, as specified by the issuer

or the managing underwriter or underwriters and the yield of fixed income
securities with comparable maturity
and security rating;
(7) A brief description of the intended
use of proceeds of the offering, if then
disclosed in the prospectus that is part
of the filed registration statement;
(8) The name, address, phone number,
and e-mail address of the sender of the
communication and the fact that it is
participating, or expects to participate, in the distribution of the security;
(9) The type of underwriting, if then
included in the disclosure in the prospectus that is part of the filed registration statement;
(10) The names of underwriters participating in the offering of the securities, and their additional roles, if any,
within the underwriting syndicate;
(11) The anticipated schedule for the
offering (including the approximate
date upon which the proposed sale to
the public will begin) and a description
of marketing events (including the
dates, times, locations, and procedures
for attending or otherwise accessing
them);
(12) A description of the procedures
by which the underwriters will conduct
the offering and the procedures for
transactions in connection with the offering with the issuer or an underwriter or participating dealer (including procedures regarding account-opening and submitting indications of interest and conditional offers to buy),
and procedures regarding directed
share plans and other participation in
offerings by officers, directors, and employees of the issuer;
(13) Whether, in the opinion of counsel, the security is a legal investment
for savings banks, fiduciaries, insurance companies, or similar investors
under the laws of any State or Territory or the District of Columbia, and
the permissibility or status of the investment under the Employee Retirement Income Security Act of 1974 [29
U.S.C. 1001 et seq.];
(14) Whether, in the opinion of counsel, the security is exempt from specified taxes, or the extent to which the
issuer has agreed to pay any tax with
respect to the security or measured by
the income therefrom;
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(15) Whether the security is being offered through rights issued to security
holders, and, if so, the class of securities the holders of which will be entitled to subscribe, the subscription
ratio, the actual or proposed record
date, the date upon which the rights
were issued or are expected to be
issued, the actual or anticipated date
upon which they will expire, and the
approximate subscription price, or any
of the foregoing;
(16) Any statement or legend required
by any state law or administrative authority;
(17) [Reserved]
(18) The names of selling security
holders, if then disclosed in the prospectus that is part of the filed registration statement;
(19) The names of securities exchanges or other securities markets
where any class of the issuer’s securities are, or will be, listed;
(20) The ticker symbols, or proposed
ticker symbols, of the issuer’s securities;
(21) The CUSIP number as defined in
Rule 17Ad–19(a)(5) of the Securities Exchange Act of 1934 (§ 240.17Ad–19(a)(5) of
this chapter) assigned to the securities
being offered; and
(22) Information disclosed in order to
correct inaccuracies previously contained in a communication permissibly
made pursuant to this section.
(b) Except as provided in paragraph
(c) of this section, every communication used pursuant to this section shall
contain the following:
(1) If the registration statement has
not yet become effective, the following
statement:

pmangrum on DSK3VPTVN1PROD with CFR

A registration statement relating to these
securities has been filed with the Securities
and Exchange Commission but has not yet
become effective. These securities may not
be sold nor may offers to buy be accepted
prior to the time the registration statement
becomes effective; and

(2) The name and address of a person
or persons from whom a written prospectus for the offering meeting the requirements of section 10 of the Act
(other than a free writing prospectus as
defined in Rule 405) including as to the
identified paragraphs above a price
range where required by rule, may be
obtained.

(c) Any of the statements or information specified in paragraph (b) of this
section may, but need not, be contained in a communication which:
(1) Does no more than state from
whom and include the uniform resource
locator (URL) where a written prospectus meeting the requirements of
section 10 of the Act (other than a free
writing prospectus as defined in Rule
405) may be obtained, identify the security, state the price thereof and state
by whom orders will be executed; or
(2) Is accompanied or preceded by a
prospectus or a summary prospectus,
other than a free writing prospectus as
defined in Rule 405, which meets the requirements of section 10 of the Act, including a price range where required by
rule, at the date of such preliminary
communication.
(d) A communication sent or delivered to any person pursuant to this section which is accompanied or preceded
by a prospectus which meets the requirements of section 10 of the Act
(other than a free writing prospectus as
defined in Rule 405), including a price
range where required by rule, at the
date of such communication, may solicit from the recipient of the communication an offer to buy the security or
request the recipient to indicate
whether he or she might be interested
in the security, if the communication
contains substantially the following
statement:
No offer to buy the securities can be accepted and no part of the purchase price can
be received until the registration statement
has become effective, and any such offer may
be withdrawn or revoked, without obligation
or commitment of any kind, at any time
prior to notice of its acceptance given after
the effective date.

Provided, that such statement need not
be included in such a communication
to a dealer.
(e) A section 10 prospectus included
in any communication pursuant to this
section shall remain a prospectus for
all purposes under the Act.
(f) The provision in paragraphs (c)(2)
and (d) of this section that a prospectus that meets the requirements of
section 10 of the Act precede or accompany a communication will be satisfied
if such communication is an electronic
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communication containing an active
hyperlink to such prospectus.
(g) This section does not apply to a
communication relating to an investment company registered under the Investment Company Act of 1940 (15
U.S.C. 80a–1 et seq.) or a business development company as defined in section
2(a)(48) of the Investment Company Act
of 1940 (15 U.S.C. 80a–2(a)(48))
[70 FR 44800, Aug. 3, 2005, as amended at 76
FR 46617, Aug. 3, 2011]

§ 230.134a Options
material
deemed a prospectus.

not
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Written materials, including advertisements, relating to standardized options, as that term is defined in Rule
9b–1 under the Securities Exchange Act
of 1934, shall not be deemed to be a prospectus for the purposes of section 2(10)
of the Securities Act of 1933; Provided,
That such materials are limited to explanatory information describing the
general nature of the standardized options markets or one or more strategies; And, Provided further, That:
(a) The potential risks related to options trading generally and to each
strategy addressed are explained;
(b) No past or projected performance
figures, including annualized rates of
return are used;
(c) No recommendation to purchase
or sell any option contract is made;
(d) No specific security is identified,
other than
(1) An option or other security exempt from registration under the Act,
or
(2) An index option, including the
component securities of the index; and
(e) If there is a definitive options disclosure document, as defined in Rule
9b–1 under the Securities Exchange Act
of 1934, the materials shall contain the
name and address of a person or persons from whom a copy of such document may be obtained.
(15 U.S.C. 77a et seq.; secs. 2, 7, 10, 19(a), 48
Stat. 74, 78, 81, 85; secs. 201, 205, 209, 210, 48
Stat. 905, 906, 908; secs. 1–4. 8, 68 Stat. 683, 685;
sec. 12(a), 73 Stat. 143; sec. 7(a), 74 Stat. 412;
sec. 27(a), 84 Stat. 1433; sec. 308(a)(2), 90 Stat.
57)
[47 FR 41955, Sept. 23, 1982, as amended at 49
FR 12688, Mar. 30, 1984]
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Generic advertising.

(a) For the purposes only of section 5
of the Act, a notice, circular, advertisement, letter, sign, or other communication, published or transmitted to
any person which does not specifically
refer by name to the securities of a
particular investment company, to the
investment company itself, or to any
other securities not exempt under section 3(a) of the Act, will not be deemed
to offer any security for sale, provided:
(1) Such communication is limited to
any one or more of the following:
(i) Explanatory information relating
to securities of investment companies
generally or to the nature of investment companies, or to services offered
in connection with the ownership of
such securities,
(ii) The mention or explanation of investment companies of different generic types or having various investment objectives, such as balanced
funds, growth funds, income funds, leveraged funds, specialty funds, variable annuities, bond funds, and no-load funds,
(iii) Offers, descriptions, and explanation of various products and services
not constituting a security subject to
registration under the Act: Provided,
That such offers, descriptions, and explanations do not relate directly to the
desirability of owning or purchasing a
security issued by a registered investment company,
(iv) Invitation to inquire for further
information, and
(2) Such communication contains the
name and address of a registered
broker or dealer or other person sponsoring the communication.
(b) If such communication contains a
solicitation
of
inquiries
and
prospectuses for investment company
securities are to be sent or delivered in
response to such inquiries, the number
of such investment companies and, if
applicable, the fact that the sponsor of
the communication is the principal underwriter or investment adviser in respect to such investment companies
shall be stated.
(c) With respect to any communication describing any type of security,
service, or product, the broker, dealer,
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or other person sponsoring such communication must offer for sale a security, service, or product of the type described in such communication.
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[37 FR 10073, May 19, 1972, as amended at 37
FR 10931, June 1, 1972]
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§ 230.144 Persons deemed not to be engaged in a distribution and therefore not underwriters.
PRELIMINARY NOTE: Certain basic principles are essential to an understanding of
the registration requirements in the Securi-

ties Act of 1933 (the Act or the Securities
Act) and the purposes underlying Rule 144:
1. If any person sells a non-exempt security
to any other person, the sale must be registered unless an exemption can be found for
the transaction.
2. Section 4(1) of the Securities Act provides one such exemption for a transaction
‘‘by a person other than an issuer, underwriter, or dealer.’’ Therefore, an understanding of the term ‘‘underwriter’’ is important in determining whether or not the Section 4(1) exemption from registration is
available for the sale of the securities.
The term ‘‘underwriter’’ is broadly defined
in Section 2(a)(11) of the Securities Act to
mean any person who has purchased from an
issuer with a view to, or offers or sells for an
issuer in connection with, the distribution of
any security, or participates, or has a direct
or indirect participation in any such undertaking, or participates or has a participation
in the direct or indirect underwriting of any
such undertaking. The interpretation of this
definition traditionally has focused on the
words ‘‘with a view to’’ in the phrase ‘‘purchased from an issuer with a view to * * *
distribution.’’ An investment banking firm
which arranges with an issuer for the public
sale of its securities is clearly an ‘‘underwriter’’ under that section. However, individual investors who are not professionals in
the securities business also may be ‘‘underwriters’’ if they act as links in a chain of
transactions through which securities move
from an issuer to the public.
Since it is difficult to ascertain the mental
state of the purchaser at the time of an acquisition of securities, prior to and since the
adoption of Rule 144, subsequent acts and
circumstances have been considered to determine whether the purchaser took the securities ‘‘with a view to distribution’’ at the
time of the acquisition. Emphasis has been
placed on factors such as the length of time
the person held the securities and whether
there has been an unforeseeable change in
circumstances of the holder. Experience has
shown, however, that reliance upon such factors alone has led to uncertainty in the application of the registration provisions of the
Act.
The Commission adopted Rule 144 to establish specific criteria for determining whether
a person is not engaged in a distribution.
Rule 144 creates a safe harbor from the Section 2(a)(11) definition of ‘‘underwriter.’’ A
person satisfying the applicable conditions
of the Rule 144 safe harbor is deemed not to
be engaged in a distribution of the securities
and therefore not an underwriter of the securities for purposes of Section 2(a)(11). Therefore, such a person is deemed not to be an
underwriter when determining whether a
sale is eligible for the Section 4(1) exemption
for ‘‘transactions by any person other than
an issuer, underwriter, or dealer.’’ If a sale of
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securities complies with all of the applicable
conditions of Rule 144:
1. Any affiliate or other person who sells
restricted securities will be deemed not to be
engaged in a distribution and therefore not
an underwriter for that transaction;
2. Any person who sells restricted or other
securities on behalf of an affiliate of the
issuer will be deemed not to be engaged in a
distribution and therefore not an underwriter for that transaction; and
3. The purchaser in such transaction will
receive securities that are not restricted securities.
Rule 144 is not an exclusive safe harbor. A
person who does not meet all of the applicable conditions of Rule 144 still may claim
any other available exemption under the Act
for the sale of the securities. The Rule 144
safe harbor is not available to any person
with respect to any transaction or series of
transactions that, although in technical
compliance with Rule 144, is part of a plan or
scheme to evade the registration requirements of the Act.

(a) Definitions. The following definitions shall apply for the purposes of
this section.
(1) An affiliate of an issuer is a person
that directly, or indirectly through one
or more intermediaries, controls, or is
controlled by, or is under common control with, such issuer.
(2) The term person when used with
reference to a person for whose account
securities are to be sold in reliance
upon this section includes, in addition
to such person, all of the following persons:
(i) Any relative or spouse of such person, or any relative of such spouse, any
one of whom has the same home as
such person;
(ii) Any trust or estate in which such
person or any of the persons specified
in paragraph (a)(2)(i) of this section
collectively own 10 percent or more of
the total beneficial interest or of which
any of such persons serve as trustee,
executor or in any similar capacity;
and
(iii) Any corporation or other organization (other than the issuer) in which
such person or any of the persons specified in paragraph (a)(2)(i) of this section are the beneficial owners collectively of 10 percent or more of any
class of equity securities or 10 percent
or more of the equity interest.
(3) The term restricted securities
means:

(i) Securities acquired directly or indirectly from the issuer, or from an affiliate of the issuer, in a transaction or
chain of transactions not involving any
public offering;
(ii) Securities acquired from the
issuer that are subject to the resale
limitations of § 230.502(d) under Regulation D or § 230.701(c);
(iii) Securities acquired in a transaction or chain of transactions meeting
the requirements of § 230.144A;
(iv) Securities acquired from the
issuer in a transaction subject to the
conditions of Regulation CE (§ 230.1001);
(v) Equity securities of domestic
issuers acquired in a transaction or
chain of transactions subject to the
conditions of § 230.901 or § 230.903 under
Regulation S (§ 230.901 through § 230.905,
and Preliminary Notes);
(vi) Securities acquired in a transaction made under § 230.801 to the same
extent and proportion that the securities held by the security holder of the
class with respect to which the rights
offering was made were, as of the
record date for the rights offering, ‘‘restricted securities’’ within the meaning
of this paragraph (a)(3);
(vii) Securities acquired in a transaction made under § 230.802 to the same
extent and proportion that the securities that were tendered or exchanged in
the exchange offer or business combination were ‘‘restricted securities’’
within the meaning of this paragraph
(a)(3); and
(viii) Securities acquired from the
issuer in a transaction subject to an
exemption under section 4(5) (15 U.S.C.
77d(5)) of the Act.
(4) The term debt securities means:
(i) Any security other than an equity
security as defined in § 230.405;
(ii)
Non-participatory
preferred
stock, which is defined as non-convertible capital stock, the holders of which
are entitled to a preference in payment
of dividends and in distribution of assets on liquidation, dissolution, or
winding up of the issuer, but are not
entitled to participate in residual earnings or assets of the issuer; and
(iii) Asset-backed securities, as defined in § 229.1101 of this chapter.
(b) Conditions to be met. Subject to
paragraph (i) of this section, the following conditions must be met:
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(1) Non-affiliates. (i) If the issuer of
the securities is, and has been for a period of at least 90 days immediately before the sale, subject to the reporting
requirements of section 13 or 15(d) of
the Securities Exchange Act of 1934
(the Exchange Act), any person who is
not an affiliate of the issuer at the
time of the sale, and has not been an
affiliate during the preceding three
months, who sells restricted securities
of the issuer for his or her own account
shall be deemed not to be an underwriter of those securities within the
meaning of section 2(a)(11) of the Act if
all of the conditions of paragraphs
(c)(1) and (d) of this section are met.
The requirements of paragraph (c)(1) of
this section shall not apply to restricted securities sold for the account
of a person who is not an affiliate of
the issuer at the time of the sale and
has not been an affiliate during the
preceding three months, provided a period of one year has elapsed since the
later of the date the securities were acquired from the issuer or from an affiliate of the issuer.
(ii) If the issuer of the securities is
not, or has not been for a period of at
least 90 days immediately before the
sale, subject to the reporting requirements of section 13 or 15(d) of the Exchange Act, any person who is not an
affiliate of the issuer at the time of the
sale, and has not been an affiliate during the preceding three months, who
sells restricted securities of the issuer
for his or her own account shall be
deemed not to be an underwriter of
those securities within the meaning of
section 2(a)(11) of the Act if the condition of paragraph (d) of this section is
met.
(2) Affiliates or persons selling on behalf
of affiliates. Any affiliate of the issuer,
or any person who was an affiliate at
any time during the 90 days immediately before the sale, who sells restricted securities, or any person who
sells restricted or any other securities
for the account of an affiliate of the
issuer of such securities, or any person
who sells restricted or any other securities for the account of a person who
was an affiliate at any time during the
90 days immediately before the sale,
shall be deemed not to be an underwriter of those securities within the

meaning of section 2(a)(11) of the Act if
all of the conditions of this section are
met.
(c) Current public information. Adequate current public information with
respect to the issuer of the securities
must be available. Such information
will be deemed to be available only if
the applicable condition set forth in
this paragraph is met:
(1) Reporting issuers. The issuer is,
and has been for a period of at least 90
days immediately before the sale, subject to the reporting requirements of
section 13 or 15(d) of the Exchange Act
and has:
(i) Filed all required reports under
section 13 or 15(d) of the Exchange Act,
as applicable, during the 12 months
preceding such sale (or for such shorter
period that the issuer was required to
file such reports), other than Form 8–K
reports (§ 249.308 of this chapter); and
(ii) Submitted electronically and
posted on its corporate Web site, if
any, every Interactive Data File
(§ 232.11 of this chapter) required to be
submitted and posted pursuant to Rule
405 of Regulation S–T (§ 232.405 of this
chapter), during the 12 months preceding such sale (or for such shorter
period that the issuer was required to
submit and post such files); or
(2) Non-reporting issuers. If the issuer
is not subject to the reporting requirements of section 13 or 15(d) of the Exchange Act, there is publicly available
the information concerning the issuer
specified in paragraphs (a)(5)(i) to (xiv),
inclusive, and paragraph (a)(5)(xvi) of
§ 240.15c2–11 of this chapter, or, if the
issuer is an insurance company, the information
specified
in
section
12(g)(2)(G)(i) of the Exchange Act (15
U.S.C. 78l(g)(2)(G)(i)).
NOTE TO § 230.144(c). With respect to paragraph (c)(1), the person can rely upon:
1. A statement in whichever is the most recent report, quarterly or annual, required to
be filed and filed by the issuer that such
issuer has:
a. Filed all reports required under section
13 or 15(d) of the Exchange Act, as applicable, during the preceding 12 months (or for
such shorter period that the issuer was required to file such reports), other than Form
8–K reports (§ 249.308 of this chapter), and has
been subject to such filing requirements for
the past 90 days; and
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b. Submitted electronically and posted on
its corporate Web site, if any, every Interactive Data File (§ 232.11 of this chapter) required to be submitted and posted pursuant
to Rule 405 of Regulation S–T (§ 232.405 of this
chapter), during the preceding 12 months (or
for such shorter period that the issuer was
required to submit and post such files); or
2. A written statement from the issuer that
it has complied with such reporting, submission or posting requirements.
3. Neither type of statement may be relied
upon, however, if the person knows or has
reason to believe that the issuer has not
complied with such requirements.

(d) Holding period for restricted securities. If the securities sold are restricted
securities, the following provisions
apply:
(1) General rule. (i) If the issuer of the
securities is, and has been for a period
of at least 90 days immediately before
the sale, subject to the reporting requirements of section 13 or 15(d) of the
Exchange Act, a minimum of six
months must elapse between the later
of the date of the acquisition of the securities from the issuer, or from an affiliate of the issuer, and any resale of
such securities in reliance on this section for the account of either the
acquiror or any subsequent holder of
those securities.
(ii) If the issuer of the securities is
not, or has not been for a period of at
least 90 days immediately before the
sale, subject to the reporting requirements of section 13 or 15(d) of the Exchange Act, a minimum of one year
must elapse between the later of the
date of the acquisition of the securities
from the issuer, or from an affiliate of
the issuer, and any resale of such securities in reliance on this section for the
account of either the acquiror or any
subsequent holder of those securities.
(iii) If the acquiror takes the securities by purchase, the holding period
shall not begin until the full purchase
price or other consideration is paid or
given by the person acquiring the securities from the issuer or from an affiliate of the issuer.
(2) Promissory notes, other obligations
or installment contracts. Giving the
issuer or affiliate of the issuer from
whom the securities were purchased a
promissory note or other obligation to
pay the purchase price, or entering
into an installment purchase contract

with such seller, shall not be deemed
full payment of the purchase price unless the promissory note, obligation or
contract:
(i) Provides for full recourse against
the purchaser of the securities;
(ii) Is secured by collateral, other
than the securities purchased, having a
fair market value at least equal to the
purchase price of the securities purchased; and
(iii) Shall have been discharged by
payment in full prior to the sale of the
securities.
(3) Determination of holding period.
The following provisions shall apply for
the purpose of determining the period
securities have been held:
(i) Stock dividends, splits and recapitalizations. Securities acquired from the
issuer as a dividend or pursuant to a
stock split, reverse split or recapitalization shall be deemed to have been
acquired at the same time as the securities on which the dividend or, if more
than one, the initial dividend was paid,
the securities involved in the split or
reverse split, or the securities surrendered in connection with the recapitalization.
(ii) Conversions and exchanges. If the
securities sold were acquired from the
issuer solely in exchange for other securities of the same issuer, the newly
acquired securities shall be deemed to
have been acquired at the same time as
the securities surrendered for conversion or exchange, even if the securities
surrendered were not convertible or exchangeable by their terms.
NOTE TO § 230.144(d)(3)(ii). If the surrendered
securities originally did not provide for
cashless conversion or exchange by their
terms and the holder provided consideration,
other than solely securities of the same
issuer, in connection with the amendment of
the surrendered securities to permit cashless
conversion or exchange, then the newly acquired securities shall be deemed to have
been acquired at the same time as such
amendment to the surrendered securities, so
long as, in the conversion or exchange, the
securities sold were acquired from the issuer
solely in exchange for other securities of the
same issuer.

(iii) Contingent issuance of securities.
Securities acquired as a contingent
payment of the purchase price of an equity interest in a business, or the assets of a business, sold to the issuer or
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an affiliate of the issuer shall be
deemed to have been acquired at the
time of such sale if the issuer or affiliate was then committed to issue the
securities subject only to conditions
other than the payment of further consideration for such securities. An
agreement entered into in connection
with any such purchase to remain in
the employment of, or not to compete
with, the issuer or affiliate or the rendering of services pursuant to such
agreement shall not be deemed to be
the payment of further consideration
for such securities.
(iv) Pledged securities. Securities
which are bona-fide pledged by an affiliate of the issuer when sold by the
pledgee, or by a purchaser, after a default in the obligation secured by the
pledge, shall be deemed to have been
acquired when they were acquired by
the pledgor, except that if the securities were pledged without recourse
they shall be deemed to have been acquired by the pledgee at the time of the
pledge or by the purchaser at the time
of purchase.
(v) Gifts of securities. Securities acquired from an affiliate of the issuer by
gift shall be deemed to have been acquired by the donee when they were acquired by the donor.
(vi) Trusts. Where a trust settlor is an
affiliate of the issuer, securities acquired from the settlor by the trust, or
acquired from the trust by the beneficiaries thereof, shall be deemed to
have been acquired when such securities were acquired by the settlor.
(vii) Estates. Where a deceased person
was an affiliate of the issuer, securities
held by the estate of such person or acquired from such estate by the estate
beneficiaries shall be deemed to have
been acquired when they were acquired
by the deceased person, except that no
holding period is required if the estate
is not an affiliate of the issuer or if the
securities are sold by a beneficiary of
the estate who is not such an affiliate.
NOTE TO § 230.1449d)(3)(vi)). While there is
no holding period or amount limitation for
estates and estate beneficiaries which are
not affiliates of the issuer, paragraphs (c)
and (h) of this section apply to securities
sold by such persons in reliance upon this
section.

(viii) Rule 145(a) transactions. The
holding period for securities acquired
in a transaction specified in § 230.145(a)
shall be deemed to commence on the
date the securities were acquired by
the purchaser in such transaction, except as otherwise provided in paragraphs (d)(3)(ii) and (ix) of this section.
(ix) Holding company formations. Securities acquired from the issuer in a
transaction effected solely for the purpose of forming a holding company
shall be deemed to have been acquired
at the same time as the securities of
the predecessor issuer exchanged in the
holding company formation where:
(A) The newly formed holding company’s securities were issued solely in
exchange for the securities of the predecessor company as part of a reorganization of the predecessor company
into a holding company structure;
(B) Holders received securities of the
same class evidencing the same proportional interest in the holding company
as they held in the predecessor, and the
rights and interests of the holders of
such securities are substantially the
same as those they possessed as holders
of the predecessor company’s securities; and
(C) Immediately following the transaction, the holding company has no
significant assets other than securities
of the predecessor company and its existing subsidiaries and has substantially the same assets and liabilities on
a consolidated basis as the predecessor
company had before the transaction.
(x) Cashless exercise of options and
warrants. If the securities sold were acquired from the issuer solely upon
cashless exercise of options or warrants
issued by the issuer, the newly acquired securities shall be deemed to
have been acquired at the same time as
the exercised options or warrants, even
if the options or warrants exercised
originally did not provide for cashless
exercise by their terms.
NOTE 1 TO § 230.144(d)(3)(x). If the options or
warrants originally did not provide for
cashless exercise by their terms and the
holder provided consideration, other than
solely securities of the same issuer, in connection with the amendment of the options
or warrants to permit cashless exercise, then
the newly acquired securities shall be
deemed to have been acquired at the same
time as such amendment to the options or
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warrants so long as the exercise itself was
cashless.
NOTE 2 TO § 230.144(d)(3)(x). If the options or
warrants are not purchased for cash or property and do not create any investment risk
to the holder, as in the case of employee
stock options, the newly acquired securities
shall be deemed to have been acquired at the
time the options or warrants are exercised,
so long as the full purchase price or other
consideration for the newly acquired securities has been paid or given by the person acquiring the securities from the issuer or
from an affiliate of the issuer at the time of
exercise.

(e) Limitation on amount of securities
sold. Except as hereinafter provided,
the amount of securities sold for the
account of an affiliate of the issuer in
reliance upon this section shall be determined as follows:
(1) If any securities are sold for the
account of an affiliate of the issuer, regardless of whether those securities are
restricted, the amount of securities
sold, together with all sales of securities of the same class sold for the account of such person within the preceding three months, shall not exceed
the greatest of:
(i) One percent of the shares or other
units of the class outstanding as shown
by the most recent report or statement
published by the issuer, or
(ii) The average weekly reported volume of trading in such securities on all
national securities exchanges and/or
reported
through
the
automated
quotation system of a registered securities association during the four calendar weeks preceding the filing of notice required by paragraph (h), or if no
such notice is required the date of receipt of the order to execute the transaction by the broker or the date of execution of the transaction directly with
a market maker, or
(iii) The average weekly volume of
trading in such securities reported pursuant to an effective transaction reporting plan or an effective national market
system plan as those terms are defined
in § 242.600 of this chapter during the
four-week period specified in paragraph
(e)(1)(ii) of this section.
(2) If the securities sold are debt securities, then the amount of debt securities sold for the account of an affiliate of the issuer, regardless of whether
those securities are restricted, shall

not exceed the greater of the limitation set forth in paragraph (e)(1) of this
section or, together with all sales of securities of the same tranche (or class
when
the
securities
are
nonparticipatory preferred stock) sold for
the account of such person within the
preceding three months, ten percent of
the principal amount of the tranche (or
class when the securities are nonparticipatory preferred stock) attributable to the securities sold.
(3) Determination of amount. For the
purpose of determining the amount of
securities specified in paragraph (e)(1)
of this section and, as applicable, paragraph (e)(2) of this section, the following provisions shall apply:
(i) Where both convertible securities
and securities of the class into which
they are convertible are sold, the
amount of convertible securities sold
shall be deemed to be the amount of securities of the class into which they
are convertible for the purpose of determining the aggregate amount of securities of both classes sold;
(ii) The amount of securities sold for
the account of a pledgee of those securities, or for the account of a purchaser
of the pledged securities, during any
period of three months within six
months (or within one year if the
issuer of the securities is not, or has
not been for a period of at least 90 days
immediately before the sale, subject to
the reporting requirements of section
13 or 15(d) of the Exchange Act) after a
default in the obligation secured by the
pledge, and the amount of securities
sold during the same three-month period for the account of the pledgor
shall not exceed, in the aggregate, the
amount specified in paragraph (e)(1) or
(2) of this section, whichever is applicable;
NOTE TO § 230.144(e)(3)(ii). Sales by a pledgee of securities pledged by a borrower will
not be aggregated under paragraph (e)(3)(ii)
with sales of the securities of the same
issuer by other pledgees of such borrower in
the absence of concerted action by such
pledgees.

(iii) The amount of securities sold for
the account of a donee of those securities during any three-month period
within six months (or within one year
if the issuer of the securities is not, or
has not been for a period of at least 90
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days immediately before the sale, subject to the reporting requirements of
section 13 or 15(d) of the Exchange Act)
after the donation, and the amount of
securities sold during the same threemonth period for the account of the
donor, shall not exceed, in the aggregate, the amount specified in paragraph (e)(1) or (2) of this section,
whichever is applicable;
(iv) Where securities were acquired
by a trust from the settlor of the trust,
the amount of such securities sold for
the account of the trust during any
three-month period within six months
(or within one year if the issuer of the
securities is not, or has not been for a
period of at least 90 days immediately
before the sale, subject to the reporting
requirements of section 13 or 15(d) of
the Exchange Act) after the acquisition
of the securities by the trust, and the
amount of securities sold during the
same three-month period for the account of the settlor, shall not exceed,
in the aggregate, the amount specified
in paragraph (e)(1) or (2) of this section,
whichever is applicable;
(v) The amount of securities sold for
the account of the estate of a deceased
person, or for the account of a beneficiary of such estate, during any
three-month period and the amount of
securities sold during the same threemonth period for the account of the deceased person prior to his death shall
not exceed, in the aggregate, the
amount specified in paragraph (e)(1) or
(2) of this section, whichever is applicable: Provided, that no limitation on
amount shall apply if the estate or beneficiary of the estate is not an affiliate
of the issuer;
(vi) When two or more affiliates or
other persons agree to act in concert
for the purpose of selling securities of
an issuer, all securities of the same
class sold for the account of all such
persons during any three-month period
shall be aggregated for the purpose of
determining the limitation on the
amount of securities sold;
(vii) The following sales of securities
need not be included in determining
the amount of securities to be sold in
reliance upon this section:
(A) Securities sold pursuant to an effective registration statement under
the Act;

(B) Securities sold pursuant to an exemption provided by Regulation A
(§ 230.251 through § 230.263) under the
Act;
(C) Securities sold in a transaction
exempt pursuant to section 4 of the Act
(15 U.S.C. 77d) and not involving any
public offering; and
(D) Securities sold offshore pursuant
to Regulation S (§ 230.901 through
§ 230.905, and Preliminary Notes) under
the Act.
(f) Manner of sale. (1) The securities
shall be sold in one of the following
manners:
(i) Brokers’ transactions within the
meaning of section 4(4) of the Act;
(ii) Transactions directly with a market maker, as that term is defined in
section 3(a)(38) of the Exchange Act; or
(iii) Riskless principal transactions
where:
(A) The offsetting trades must be executed at the same price (exclusive of
an explicitly disclosed markup or
markdown, commission equivalent, or
other fee);
(B) The transaction is permitted to
be reported as riskless under the rules
of a self-regulatory organization; and
(C) The requirements of paragraphs
(g)(2)(applicable to any markup or
markdown, commission equivalent, or
other fee), (g)(3), and (g)(4) of this section are met.
NOTE TO § 230.144(f)(1): For purposes of this
paragraph, a riskless principal transaction
means a principal transaction where, after
having received from a customer an order to
buy, a broker or dealer purchases the security as principal in the market to satisfy the
order to buy or, after having received from a
customer an order to sell, sells the security
as principal to the market to satisfy the
order to sell.

(2) The person selling the securities
shall not:
(i) Solicit or arrange for the solicitation of orders to buy the securities in
anticipation of or in connection with
such transaction, or
(ii) Make any payment in connection
with the offer or sale of the securities
to any person other than the broker or
dealer who executes the order to sell
the securities.
(3) Paragraph (f) of this section shall
not apply to:
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(i) Securities sold for the account of
the estate of a deceased person or for
the account of a beneficiary of such estate provided the estate or estate beneficiary is not an affiliate of the issuer;
or
(ii) Debt securities.
(g) Brokers’ transactions. The term
brokers’ transactions in section 4(4) of
the Act shall for the purposes of this
rule be deemed to include transactions
by a broker in which such broker:
(1) Does no more than execute the
order or orders to sell the securities as
agent for the person for whose account
the securities are sold;
(2) Receives no more than the usual
and customary broker’s commission;
(3) Neither solicits nor arranges for
the solicitation of customers’ orders to
buy the securities in anticipation of or
in connection with the transaction;
Provided, that the foregoing shall not
preclude:
(i) Inquiries by the broker of other
brokers or dealers who have indicated
an interest in the securities within the
preceding 60 days;
(ii) Inquiries by the broker of his customers who have indicated an unsolicited bona fide interest in the securities
within the preceding 10 business days;
(iii) The publication by the broker of
bid and ask quotations for the security
in an inter-dealer quotation system
provided that such quotations are incident to the maintenance of a bona fide
inter-dealer market for the security for
the broker’s own account and that the
broker has published bona fide bid and
ask quotations for the security in an
inter-dealer quotation system on each
of at least twelve days within the preceding thirty calendar days with no
more than four business days in succession without such two-way quotations;
or
(iv) The publication by the broker of
bid and ask quotations for the security
in an alternative trading system, as defined in § 242.300 of this chapter, provided that the broker has published
bona fide bid and ask quotations for
the security in the alternative trading
system on each of the last twelve business days; and
NOTE TO § 230.144(g)(3)(ii). The broker
should obtain and retain in his files written
evidence of indications of bona fide unsolic-

ited interest by his customers in the securities at the time such indications are received.

(4) After reasonable inquiry is not
aware of circumstances indicating that
the person for whose account the securities are sold is an underwriter with
respect to the securities or that the
transaction is a part of a distribution
of securities of the issuer. Without limiting the foregoing, the broker shall be
deemed to be aware of any facts or
statements contained in the notice required by paragraph (h) of this section.
NOTES: (i) The broker, for his own protection, should obtain and retain in his files a
copy of the notice required by paragraph (h)
of this section.
(ii) The reasonable inquiry required by
paragraph (g)(3) of this section should include, but not necessarily be limited to, inquiry as to the following matters:
(a) The length of time the securities have
been held by the person for whose account
they are to be sold. If practicable, the inquiry should include physical inspection of
the securities;
(b) The nature of the transaction in which
the securities were acquired by such person;
(c) The amount of securities of the same
class sold during the past 3 months by all
persons whose sales are required to be taken
into consideration pursuant to paragraph (e)
of this section;
(d) Whether such person intends to sell additional securities of the same class through
any other means;
(e) Whether such person has solicited or
made any arrangement for the solicitation of
buy orders in connection with the proposed
sale of securities;
(f) Whether such person has made any payment to any other person in connection with
the proposed sale of the securities; and
(g) The number of shares or other units of
the class outstanding, or the relevant trading volume.

(h) Notice of proposed sale. (1) If the
amount of securities to be sold in reliance upon this rule during any period
of three months exceeds 5,000 shares or
other units or has an aggregate sale
price in excess of $50,000, three copies
of a notice on Form 144 (§ 239.144 of this
chapter) shall be filed with the Commission. If such securities are admitted
to trading on any national securities
exchange, one copy of such notice also
shall be transmitted to the principal
exchange on which such securities are
admitted.
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(2) The Form 144 shall be signed by
the person for whose account the securities are to be sold and shall be transmitted for filing concurrently with either the placing with a broker of an
order to execute a sale of securities in
reliance upon this rule or the execution
directly with a market maker of such a
sale. Neither the filing of such notice
nor the failure of the Commission to
comment on such notice shall be
deemed to preclude the Commission
from taking any action that it deems
necessary or appropriate with respect
to the sale of the securities referred to
in such notice. The person filing the
notice required by this paragraph shall
have a bona fide intention to sell the
securities referred to in the notice
within a reasonable time after the filing of such notice.
(i) Unavailability to securities of issuers
with no or nominal operations and no or
nominal non-cash assets. (1) This section
is not available for the resale of securities initially issued by an issuer defined below:
(i) An issuer, other than a business
combination related shell company, as
defined in § 230.405, or an asset-backed
issuer, as defined in Item 1101(b) of
Regulation AB (§ 229.1101(b) of this
chapter), that has:
(A) No or nominal operations; and
(B) Either:
(1) No or nominal assets;
(2) Assets consisting solely of cash
and cash equivalents; or
(3) Assets consisting of any amount
of cash and cash equivalents and nominal other assets; or
(ii) An issuer that has been at any
time previously an issuer described in
paragraph (i)(1)(i).
(2) Notwithstanding paragraph (i)(1),
if the issuer of the securities previously had been an issuer described in
paragraph (i)(1)(i) but has ceased to be
an issuer described in paragraph
(i)(1)(i); is subject to the reporting requirements of section 13 or 15(d) of the
Exchange Act; has filed all reports and
other materials required to be filed by
section 13 or 15(d) of the Exchange Act,
as applicable, during the preceding 12
months (or for such shorter period that
the issuer was required to file such reports and materials), other than Form
8-K reports (§ 249.308 of this chapter);

and has filed current ‘‘Form 10 information’’ with the Commission reflecting its status as an entity that is no
longer an issuer described in paragraph
(i)(1)(i), then those securities may be
sold subject to the requirements of this
section after one year has elapsed from
the date that the issuer filed ‘‘Form 10
information’’ with the Commission.
(3) The term ‘‘Form 10 information’’
means the information that is required
by Form 10 or Form 20-F (§ 249.210 or
§ 249.220f of this chapter), as applicable
to the issuer of the securities, to register under the Exchange Act each
class of securities being sold under this
rule. The issuer may provide the Form
10 information in any filing of the
issuer with the Commission. The Form
10 information is deemed filed when
the initial filing is made with the Commission.
[37 FR 596, Jan. 14, 1972]
EDITORIAL NOTE: For FEDERAL REGISTER citations affecting § 230.144 see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.
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§ 230.156 Investment company sales literature.
(a) Under the federal securities laws,
including section 17(a) of the Securities
Act of 1933 (15 U.S.C. 77q(a)) and section 10(b) of the Securities Exchange
Act of 1934 (15 U.S.C. 78j(b)) and Rule
10b–5 thereunder (17 CFR part 240), it is
unlawful for any person, directly or indirectly, by the use of any means or instrumentality of interstate commerce
or of the mails, to use sales literature
which is materially misleading in connection with the offer or sale of securities issued by an investment company.
Under these provisions, sales literature
is materially misleading if it: (1) Contains an untrue statement of a material fact or (2) omits to state a material fact necessary in order to make a
statement made, in the light of the circumstances of its use, not misleading.
(b) Whether or not a particular description, representation, illustration,
or other statement involving a material fact is misleading depends on evaluation of the context in which it is
made. In considering whether a particular statement involving a material
fact is or might be misleading, weight
should be given to all pertinent factors,

564

VerDate Mar<15>2010

10:08 May 24, 2013

Jkt 229077

PO 00000

Frm 00574

Fmt 8010

Sfmt 8010

Y:\SGML\229057.XXX

229057

pmangrum on DSK3VPTVN1PROD with CFR

Securities and Exchange Commission
including, but not limited to, those
listed below.
(1) A Statement could be misleading
because of:
(i) Other statements being made in
connection with the offer of sale or sale
of the securities in question;
(ii) The absence of explanations,
qualifications, limitations or other
statements necessary or appropriate to
make such statement not misleading;
or
(iii) General economic or financial
conditions or circumstances.
(2) Representations about past or future investment performance could be
misleading because of statements or
omissions made involving a material
fact, including situations where:
(i) Portrayals of past income, gain, or
growth of assets convey an impression
of the net investment results achieved
by an actual or hypothetical investment which would not be justified
under the circumstances, including
portrayals that omit explanations,
qualifications, limitations, or other
statements necessary or appropriate to
make the portrayals not misleading;
and
(ii) Representations, whether express
or implied, about future investment
performance, including:
(A) Representations, as to security of
capital, possible future gains or income, or expenses associated with an
investment;
(B) Representations implying that future gain or income may be inferred
from or predicted based on past investment performance; or
(C) Portrayals of past performance,
made in a manner which would imply
that gains or income realized in the
past would be repeated in the future.
(3) A statement involving a material
fact about the characteristics or attributes of an investment company
could be misleading because of:
(i) Statements about possible benefits connected with or resulting from
services to be provided or methods of
operation which do not give equal
prominence to discussion of any risks
or limitations associated therewith;
(ii) Exaggerated or unsubstantiated
claims about management skill or
techniques, characteristics of the investment company or an investment in

securities issued by such company,
services, security of investment or
funds, effects of government supervision, or other attributes; and
(iii) Unwarranted or incompletely explained comparisons to other investment vehicles or to indexes.
(c) For purposes of this section, the
term sales literature shall be deemed to
include any communication (whether
in writing, by radio, or by television)
used by any person to offer to sell or
induce the sale of securities of any investment company. Communications
between issuers, underwriters and dealers are included in this definition of
sales literature if such communications, or the information contained
therein, can be reasonably expected to
be communicated to prospective investors in the offer or sale of securities or
are designed to be employed in either
written or oral form in the offer or sale
of securities.
[44 FR 64072, Nov. 6, 1979, as amended at 68
FR 57777, Oct. 6, 2003]
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§ 230.419 Offerings by blank check
companies.
(a) Scope of the rule and definitions. (1)
The provisions of this section shall
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apply to every registration statement
filed under the Act relating to an offering by a blank check company.
(2) For purposes of this section, the
term ‘‘blank check company’’ shall
mean a company that:
(i) Is a development stage company
that has no specific business plan or
purpose or has indicated that its business plan is to engage in a merger or
acquisition with an unidentified company or companies, or other entity or
person; and
(ii) Is issuing ‘‘penny stock,’’ as defined in Rule 3a51–1 (17 CFR 240.3a51–1)
under the Securities Exchange Act of
1934 (‘‘Exchange Act’’).
(3) For purposes of this section, the
term ‘‘purchaser’’ shall mean any person acquiring securities directly or indirectly in the offering, for cash or otherwise, including promoters or others
receiving securities as compensation in
connection with the offering.
(b) Deposit of securities and proceeds in
escrow or trust account—(1) General. (i)
Except as otherwise provided in this
section or prohibited by other applicable law, all securities issued in connection with an offering by a blank check
company and the gross proceeds from
the offering shall be deposited promptly into:
(A) An escrow account maintained by
an ‘‘insured depository institution,’’ as
that term is defined in section 3(c)(2) of
the Federal Deposit Insurance Act (12
U.S.C. 1813(C)(2)); or
(B) A separate bank account established by a broker or dealer registered
under the Exchange Act maintaining
net capital equal to or exceeding $25,000
(as calculated pursuant to Exchange
Act Rule 15c3–1 (17 CFR 240.15c3–1), in
which the broker or dealer acts as
trustee for persons having the beneficial interests in the account.
(ii) If funds and securities are deposited into an escrow account maintained
by an insured depository institution,
the deposit account records of the insured depository institution must provide that funds in the escrow account
are held for the benefit of the purchasers named and identified in accordance with 12 CFR 330.1 of the regulations of the Federal Deposit Insurance
Corporation, and the records of the escrow agent, maintained in good faith

and in the regular course of business,
must show the name and interest of
each party to the account. If funds and
securities are deposited in a separate
bank account established by a broker
or dealer acting as a trustee, the books
and records of the broker-dealer must
indicate the name, address, and interest of each person for whom the account is held.
(2) Deposit and investment of proceeds.
(i) All offering proceeds, after deduction of cash paid for underwriting commissions, underwriting expenses and
dealer allowances, and amounts permitted to be released to the registrant
pursuant to paragraph (b)(2)(vi) of this
section, shall be deposited promptly
into the escrow or trust account; provided, however, that no deduction may
be made for underwriting commissions,
underwriting expenses or dealer allowances payable to an affiliate of the registrant.
(ii) Deposited proceeds shall be in the
form of checks, drafts, or money orders
payable to the order of the escrow
agent or trustee.
(iii) Deposited proceeds and interest
or dividends thereon, if any, shall be
held for the sole benefit of the purchasers of the securities.
(iv) Deposited proceeds shall be invested in one of the following:
(A) An obligation that constitutes a
‘‘deposit,’’ as that term is defined in
section 3(1) of the Federal Deposit Insurance Act (12 U.S.C. 1813 (1));
(B) Securities of any open-end investment company registered under the Investment Company Act of 1940 (15
U.S.C. 80a–1 et seq.) that holds itself out
as a money market fund meeting the
conditions of paragraphs (c)(2), (c)(3),
and (c)(4) of 17 CFR 270.2a–7 (Rule 2a–7)
under the Investment Company Act; or
(C) Securities that are direct obligations of, or obligations guaranteed as
to principal or interest by, the United
States.
NOTE TO § 230.419(b)(2)(iv): Issuers are cautioned that investments in government securities are inappropriate unless such securities can be readily sold or otherwise disposed
of for cash at the time required without any
dissipation of offering proceeds invested.

(v) Interest or dividends earned on
the funds, if any, shall be held in the
escrow or trust account until the funds
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are released in accordance with the
provisions of this section. If funds held
in the escrow or trust account are released to a purchaser of the securities,
the purchasers shall receive interest or
dividends earned, if any, on such funds
up to the date of release. If funds held
in the escrow or trust account are released to the registrant, interest or
dividends earned on such funds up to
the date of release may be released to
the registrant.
(vi) The registrant may receive up to
10 percent of the proceeds remaining
after payment of underwriting commissions, underwriting expenses and dealer
allowances permitted by paragraph
(b)(2)(i) of this section, exclusive of interest or dividends, as those proceeds
are deposited into the escrow or trust
account.
(3) Deposit of securities. (i) All securities issued in connection with the offering, whether or not for cash consideration, and any other securities issued
with respect to such securities, including securities issued with respect to
stock splits, stock dividends, or similar
rights, shall be deposited directly into
the escrow or trust account promptly
upon issuance. The identity of the purchaser of the securities shall be included on the stock certificates or
other documents evidencing such securities. See also 17 CFR 240.15g–8 regarding restrictions on sales of, or offers to
sell, securities deposited in the escrow
or trust account.
(ii) Securities held in the escrow or
trust account are to remain as issued
and deposited and shall be held for the
sole benefit of the purchasers, who
shall have voting rights, if any, with
respect to securities held in their
names, as provided by applicable state
law. No transfer or other disposition of
securities held in the escrow or trust
account or any interest related to such
securities shall be permitted other
than by will or the laws of descent and
distribution, or pursuant to a qualified
domestic relations order as defined by
the Internal Revenue Code of 1986 as
amended (26 U.S.C. 1 et seq.), or Title 1
of the Employee Retirement Income
Security Act (29 U.S.C. 1001 et seq.), or
the rules thereunder.
(iii) Warrants, convertible securities
or other derivative securities relating

to securities held in the escrow or trust
account may be exercised or converted
in accordance with their terms; provided, however, that securities received
upon exercise or conversion, together
with any cash or other consideration
paid in connection with the exercise or
conversion, are promptly deposited
into the escrow or trust account.
(4) Escrow or trust agreement. A copy
of the executed escrow or trust agreement shall be filed as an exhibit to the
registration statement and shall contain the provisions of paragraphs (b)(2),
(b)(3), and (e)(3) of this section.
(5) Request for supplemental information. Upon request by the Commission or the staff, the registrant shall
furnish as supplemental information
the names and addresses of persons for
whom securities are held in the escrow
or trust account.
NOTE TO § 230.419(b): With respect to a
blank check offering subject to both Rule 419
and Exchange Act Rule 15c2–4 (17 CFR
240.15c2–4, the requirements of Rule 15c2–4
are applicable only until the conditions of
the offering governed by that Rule are met
(e.g., reaching the minimum in a ‘‘part-ornone’’ offering). When those conditions are
satisfied, Rule 419 continues to govern the
use of offering proceeds.

(c) Disclosure of offering terms. The
initial registration statement shall disclose the specific terms of the offering,
including, but not limited to:
(1) The terms and provisions of the
escrow or trust agreement and the effect thereof upon the registrant’s right
to receive funds and the effect of the
escrow or trust agreement upon the
purchaser’s funds and securities required to be deposited into the escrow
or trust account, including, if applicable, any material risk of non-insurance
of purchasers’ funds resulting from deposits in excess of the insured
amounts; and
(2) The obligation of the registrant to
provide, and the right of the purchaser
to receive, information regarding an
acquisition, including the requirement
that pursuant to this section, purchasers confirm in writing their investment in the registrant’s securities as
specified in paragraph (e) of this section.
(d) Probable acquisition post-effective
amendment requirement. If, during any
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period in which offers or sales are being
made, a significant acquisition becomes probable, the registrant shall
file promptly a post-effective amendment disclosing the information specified by the applicable registration
statement form and Industry Guides,
including financial statements of the
registrant and the company to be acquired as well as pro forma financial
information required by the form and
applicable rules and regulations. Where
warrants, rights or other derivative securities issued in the initial offering
are exercisable, there is a continuous
offering of the underlying security.
(e) Release of deposited and funds securities—(1) Post-effective amendment for
acquisition agreement. Upon execution of
an agreement(s) for the acquisition(s)
of a business(es) or assets that will
constitute the business (or a line of
business) of the registrant and for
which the fair value of the business(es)
or net assets to be acquired represents
at least 80 percent of the maximum offering proceeds, including proceeds received or to be received upon the exercise or conversion of any securities offered, but excluding amounts payable
to non-affiliates for underwriting commissions, underwriting expenses, and
dealer allowances, the registrant shall
file a post-effective amendment that:
(i) Discloses the information specified by the applicable registration
statement form and Industry Guides,
including financial statements of the
registrant and the company acquired
or to be acquired and pro forma financial information required by the form
and applicable rules and regulations;
(ii) Discloses the results of the initial
offering, including but not limited to:
(A) The gross offering proceeds received to date, specifying the amounts
paid for underwriter commissions, underwriting expenses and dealer allowances, amounts disbursed to the registrant, and amounts remaining in the
escrow or trust account; and
(B) The specific amount, use and application of funds disbursed to the registrant to date, including, but not limited to, the amounts paid to officers,
directors, promoters, controlling shareholders or affiliates, either directly or
indirectly, specifying the amounts and
purposes of such payments; and

(iii) Discloses the terms of the offering as described pursuant to paragraph
(e)(2) of this section.
(2) Terms of the offering. The terms of
the offering must provide, and the registrant must satisfy, the following conditions.
(i) Within five business days after the
effective date of the post-effective
amendment(s), the registrant shall
send by first class mail or other equally prompt means, to each purchaser of
securities held in escrow or trust, a
copy of the prospectus contained in the
post-effective amendment and any
amendment or supplement thereto;
(ii) Each purchaser shall have no
fewer than 20 business days and no
more than 45 business days from the effective date of the post-effective
amendment to notify the registrant in
writing that the purchaser elects to remain an investor. If the registrant has
not received such written notification
by the 45th business day following the
effective date of the post-effective
amendment, funds and interest or dividends, if any, held in the escrow or
trust account shall be sent by first
class mail or other equally prompt
means to the purchaser within five
business days;
(iii) The acquisition(s) meeting the
criteria set forth in paragraph (e)(1) of
this section will be consummated if a
sufficient number of purchasers confirm their investments; and
(iv) If a consummated acquisition(s)
meeting the requirements of this section has not occurred by a date 18
months after the effective date of the
initial registration statement, funds
held in the escrow or trust account
shall be returned by first class mail or
equally prompt means to the purchaser
within five business days following
that date.
(3) Conditions for release of deposited
securities and funds. Funds held in the
escrow or trust account may be released to the registrant and securities
may be delivered to the purchaser or
other registered holder identified on
the deposited securities only at the
same time as or after:
(i) The escrow agent or trustee has
received a signed representation from
the registrant, together with other evidence acceptable to the escrow agent
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or trustee, that the requirements of
paragraphs (e)(1) and (e)(2) of this section have been met; and
(ii) Consummation of an acquisition(s) meeting the requirements of
paragraph (e)(2)(iii) of this section.
(4) Prospectus supplement. If funds and
securities are released from the escrow
or trust account to the registrant pursuant to this paragraph, the prospectus
shall be supplemented to indicate the
amount of funds and securities released
and the date of release.

pmangrum on DSK3VPTVN1PROD with CFR

NOTES TO § 230.419(e): 1. With respect to a
blank check offering subject to both Rule 419
and Exchange Act Rule 10b–9 (17 CFR 240.10b–
9), the requirements of Rule 10b–9 are applicable only until the conditions of the offering governed by that Rule are met (e.g.,
reaching the minimum in a ‘‘part-or-none’’
offering). When those conditions are satisfied, Rule 419 continues to govern the use of
offering proceeds.
2. If the business(es) or assets are acquired
for cash, the fair value shall be presumed to
be equal to the cash paid. If all or part of the
consideration paid consists of securities or
other non-cash consideration, the fair value
shall be determined by an accepted standard,
such as bona fide sales of the assets or similar assets made within a reasonable time,
forecasts of expected cash flows, independent
appraisals, etc. Such valuation must be reasonable at the time made.

(f) Financial statements. The registrant shall:
(1) Furnish to security holders audited financial statements for the first
full fiscal year of operations following
consummation of an acquisition pursuant to paragraph (e) of this section, together with the information required
by Item 303(a) of Regulation S-K (17
CFR 229.303(a)), no later than 90 days
after the end of such fiscal year; and
(2) File the financial statements and
additional information with the Commission under cover of Form 8–K (17
CFR 249.308); provided, however, that
such financial statements and related
information need not be filed separately if the registrant is filing reports
pursuant to Section 13(a) or 15(d) of the
Exchange Act.
[57 FR 18043, Apr. 28, 1992]
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§ 230.481 Information
prospectuses.

required

in

Disclose the following in registration
statements prepared on a form available solely to investment companies
registered under the Investment Company Act of 1940 or in registration
statements filed under the Act for a
company that has elected to be regulated as a business development company under Sections 55 through 65 of
the Investment Company Act (15 U.S.C.
80a–54—80a–64):
(a) Facing page. Indicate the approximate date of the proposed sale of the
securities to the public.
(b) Outside front cover page. If applicable, include the following in plain
English as required by § 230.421(d):
(1) Commission legend. Provide a legend that indicates that the Securities
and Exchange Commission has not approved or disapproved of the securities
or passed upon the accuracy or adequacy of the disclosure in the prospectus and that any contrary representation is a criminal offense. The
legend may be in one of the following
or other clear and concise language:

pmangrum on DSK3VPTVN1PROD with CFR

Example A: The Securities and Exchange
Commission has not approved or disapproved
these securities or passed upon the adequacy
of this prospectus. Any representation to the
contrary is a criminal offense.
Example B: The Securities and Exchange
Commission has not approved or disapproved
these securities or determined if this prospectus is truthful or complete. Any representation to the contrary is a criminal offense.

(2) ‘‘Subject to Completion’’ legend. (i)
If a prospectus or Statement of Additional Information will be used before
the effective date of the registration
statement, include on the outside front
cover page of the prospectus or Statement of Additional Information, a
prominent statement that:
(A) The information in the prospectus or Statement of Additional Information will be amended or completed;

(B) A registration statement relating
to these securities has been filed with
the Securities and Exchange Commission;
(C) The securities may not be sold
until the registration statement becomes effective; and
(D) In a prospectus, that the prospectus is not an offer to sell the securities and it is not soliciting an offer to
buy the securities in any state where
offers or sales are not permitted, or in
a Statement of Additional Information,
that the Statement of Additional Information is not a prospectus.
(ii) The legend may be in the following language or other clear and understandable language:
The information in this prospectus (or
Statement of Additional Information) is not
complete and may be changed. We may not
sell these securities until the registration
statement filed with the Securities and Exchange Commission is effective. This prospectus (or Statement of Additional Information) is not an offer to sell these securities and is not soliciting an offer to buy
these securities in any state where the offer
or sale is not permitted.

(iii) In the case of a prospectus that
omits
pricing
information
under
§ 230.430A, provide the information and
legend in paragraph (b)(2) of this section if the prospectus or Statement of
Additional Information is used before
the initial public offering price is determined.
(c) Table of contents. Include on either
the outside front, inside front, or outside back cover page of the prospectus,
a reasonably detailed table of contents.
It must show the page number of the
various sections or subdivisions of the
prospectus. Include this table of contents immediately following the cover
page in any prospectus delivered electronically.
(d) Stabilization and other transactions.
(1) Indicate on the front cover page of
the prospectus if the underwriter has
any arrangement with the issuer, such
as an over-allotment option, under
which the underwriter may purchase
additional shares in connection with
the offering, and state the amount of
additional shares the underwriter may
purchase under the arrangement. Provide disclosure in the prospectus that
briefly describes any transaction that
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the underwriter intends to conduct
during the offering that stabilizes,
maintains, or otherwise affects the
market price of the offered securities.
Include information on stabilizing
transactions, syndicate short covering
transactions, penalty bids, or any
other transactions that affect the offered security’s price. Describe the nature of the transactions clearly and explain how the transactions affect the
offered security’s price. Identify the
exchange or other market on which
these transactions may occur. If true,
disclose that the underwriter may discontinue these transactions at any
time;
(2) If the stabilizing began before the
effective date of the registration statement, disclose in the prospectus the
amount of securities bought, the prices
at which they were bought and the period within which they were bought. In
the event that § 230.430A of this chapter
is used, the prospectus filed under
§ 230.497(h) or included in a post-effective amendment must contain information on the stabilizing transactions
that took place before the determination of the public offering price shown
in the prospectus; and
(3) If you are making a warrant or
rights offering of securities to existing
security holders and the securities not
purchased by existing security holders
are to be reoffered to the public, disclose in the prospectus used in connection with the reoffering:
(i) The amount of securities bought
in stabilization activities during the
offering period and the price or range
of prices at which the securities were
bought;
(ii) The amount of the offered securities subscribed for during the offering
period;
(iii) The amount of the offered securities subscribed for by the underwriters during the offering period;
(iv) The amount of the offered securities sold during the offering period by
the underwriters and the price or range
of prices at which the securities were
sold; and
(v) The amount of the offered securities to be reoffered to the public and
the public offering price.
(e) Dealer prospectus delivery obligations. On the outside back cover page of

the prospectus, advise dealers of their
prospectus delivery obligation, including the expiration date specified by
Section 4(3) of the Act (15 U.S.C. 77d(3))
and § 230.174. If the expiration date is
not known on the effective date of the
registration statement, include the expiration date in the copy of the prospectus filed under § 230.497. This information need not be included if dealers
are not required to deliver a prospectus
under § 230.174 or Section 24(d) of the
Investment Company Act of 1940 (15
U.S.C. 80a–24). Use the following or
other clear, plain language:
DEALER PROSPECTUS DELIVERY OBLIGATION
Until (insert date), all dealers that effect
transactions in these securities, whether or
not participating in this offering, may be required to deliver a prospectus. This is in addition to the dealers’ obligation to deliver a
prospectus when acting as underwriters and
with respect to their unsold allotments or
subscriptions.

(f) Electronic distribution. Where a prospectus is distributed through an electronic medium, issuers may satisfy legibility requirements applicable to
printed documents, such as paper size,
type size and font, bold-face type,
italics and red ink, by presenting all
required information in a format readily communicated to investors, and
where indicated, in a manner reasonably calculated to draw investor attention to specific information.
[63 FR 6385, Feb. 6, 1998]

§ 230.482 Advertising by an investment
company as satisfying requirements
of section 10.
(a) Scope of rule. This section applies
to an advertisement or other sales material (advertisement) with respect to securities of an investment company registered under the Investment Company
Act of 1940 (15 U.S.C. 80a–1 et seq.) (1940
Act), or a business development company, that is selling or proposing to
sell its securities pursuant to a registration statement that has been filed
under the Act. This section does not
apply to an advertisement that is excepted from the definition of prospectus by section 2(a)(10) of the Act
(15 U.S.C. 77b(a)(10)) or § 230.498(d) or to
a summary prospectus under § 230.498.
An advertisement that complies with
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this section, which may include information the substance of which is not
included in the prospectus specified in
section 10(a) of the Act (15 U.S.C
77j(a)), will be deemed to be a prospectus under section 10(b) of the Act
(15 U.S.C. 77j(b)) for the purposes of
section 5(b)(1) of the Act (15 U.S.C.
77e(b)(1)).
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NOTE TO PARAGRAPH (a): The fact that an
advertisement complies with this section
does not relieve the investment company,
underwriter, or dealer of any obligations
with respect to the advertisement under the
antifraud provisions of the federal securities
laws. For guidance about factors to be
weighed in determining whether statements,
representations, illustrations, and descriptions contained in investment company advertisements are misleading, see § 230.156. In
addition, an advertisement that complies
with this section is subject to the legibility
requirements of § 230.420.

(b) Required disclosure. This paragraph describes information that is required to be included in an advertisement in order to comply with this section.
(1) Availability of additional information. An advertisement must include a
statement that advises an investor to
consider the investment objectives,
risks, and charges and expenses of the
investment company carefully before
investing; explains that the prospectus
and, if available, the summary prospectus contain this and other information about the investment company;
identifies a source from which an investor may obtain a prospectus and, if
available, a summary prospectus; and
states that the prospectus and, if available, the summary prospectus should
be read carefully before investing.
(2) Advertisements used prior to effectiveness of registration statement. An advertisement that is used prior to effectiveness of the investment company’s
registration statement or the determination of the public offering price
(in the case of a registration statement
that becomes effective omitting information from the prospectus contained
in the registration statement in reliance upon § 230.430A) must include the
‘‘Subject to Completion’’ legend required by § 230.481(b)(2).
(3) Advertisements including performance data. An advertisement that includes performance data of an open-end

management investment company or a
separate account registered under the
1940 Act as a unit investment trust offering variable annuity contracts (trust
account) must include the following
(i) A legend disclosing that the performance data quoted represents past
performance; that past performance
does not guarantee future results; that
the investment return and principal
value of an investment will fluctuate
so that an investor’s shares, when redeemed, may be worth more or less
than their original cost; and that current performance may be lower or
higher than the performance data
quoted. The legend should also identify
either a toll-free (or collect) telephone
number or a Web site where an investor
may obtain performance data current
to the most recent month-end unless
the advertisement includes total return quotations current to the most recent month ended seven business days
prior to the date of use. An advertisement for a money market fund may
omit the disclosure about principal
value fluctuation; and
NOTE TO PARAGRAPH (b)(3)(i): The date of
use refers to the date or dates when an advertisement is used by investors, not the
date on which an advertisement is published
or submitted for publication. The date of use
refers to the entire period of use by investors
and not simply the first date on which an advertisement is used.

(ii) If a sales load or any other nonrecurring fee is charged, the maximum
amount of the load or fee, and if the
sales load or fee is not reflected, a
statement that the performance data
does not reflect the deduction of the
sales load or fee, and that, if reflected,
the load or fee would reduce the performance quoted.
(4) Money market funds. An advertisement for an investment company that
holds itself out to be a money market
fund must include the following statement:
An investment in the Fund is not insured
or guaranteed by the Federal Deposit Insurance Corporation or any other government
agency. Although the Fund seeks to preserve
the value of your investment at $1.00 per
share, it is possible to lose money by investing in the Fund.

A money market fund that does not
hold itself out as maintaining a stable
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net asset value may omit the second
sentence of this statement.
(5) Presentation. In a print advertisement, the statements required by paragraphs (b)(1) through (b)(4) of this section must be presented in a type size at
least as large as and of a style different
from, but at least as prominent as,
that used in the major portion of the
advertisement, provided that when performance data is presented in a type
size smaller than that of the major portion of the advertisement, the statements required by paragraph (b)(3) of
this section may appear in a type size
no smaller than that of the performance data. If an advertisement is delivered through an electronic medium,
the legibility requirements for the
statements required by paragraph (b)(1)
through (b)(4) of this section relating
to type size and style may be satisfied
by presenting the statements in any
manner reasonably calculated to draw
investor attention to them. In a radio
or television advertisement, the statements required by paragraph (b)(1)
through (b)(4) of this section must be
given emphasis equal to that used in
the major portion of the advertisement. The statements required by
paragraph (b)(3) of this section must be
presented in close proximity to the performance data, and, in a print advertisement, must be presented in the
body of the advertisement and not in a
footnote.
(6) Commission legend. An advertisement that complies with this section
need not contain the Commission legend required by § 230.481(b)(1).
(c) Use of applications. An advertisement that complies with this section
may not contain or be accompanied by
any application by which a prospective
investor may invest in the investment
company, except that a prospectus
meeting the requirements of section
10(a) of the Act (15 U.S.C. 77j(a)) by
which a unit investment trust offers
variable annuity or variable life insurance contracts may contain a contract
application although the prospectus includes, or is accompanied by, information about an investment company in
which the unit investment trust invests that, pursuant to this section, is
deemed a prospectus under section
10(b) of the Act (15 U.S.C. 77j(b)).

(d) Performance data for non-money
market funds. In the case of an open-end
management investment company or a
trust account (other than a money
market fund referred to in paragraph
(e) of this section), any quotation of
the company’s performance contained
in an advertisement shall be limited to
quotations of:
(1) Current yield. A current yield that:
(i) Is based on the methods of computation prescribed in Form N–
1A(§§ 239.15A and 274.11A of this chapter), N–3 (§§ 239.17a and 274.11b of this
chapter), or N–4 (§§ 239.17b and 274.11c of
this chapter);
(ii) Is accompanied by quotations of
total return as provided for in paragraph (d)(3) of this section;
(iii) Is set out in no greater prominence than the required quotations of
total return; and
(iv) Adjacent to the quotation and
with no less prominence than the
quotation, identifies the length of and
the date of the last day in the base period used in computing the quotation.
(2) Tax-equivalent yield. A tax-equivalent yield that:
(i) Is based on the methods of computation prescribed in Form N–1A
(§§ 239.15A and 274.11A of this chapter),
N–3 (§§ 239.17a and 274.11b of this chapter), or N–4 (§§ 239.17b and 274.11c of this
chapter);
(ii) Is accompanied by quotations of
yield as provided for in paragraph (d)(1)
of this section and total return as provided for in paragraph (d)(3) of this section;
(iii) Is set out in no greater prominence than the required quotations of
yield and total return;
(iv) Relates to the same base period
as the required quotation of yield; and
(v) Adjacent to the quotation and
with no less prominence than the
quotation, identifies the length of and
the date of the last day in the base period used in computing the quotation.
(3) Average annual total return. Average annual total return for one, five,
and ten year periods, except that if the
company’s
registration
statement
under the Act (15 U.S.C. 77a et seq.) has
been in effect for less than one, five, or
ten years, the time period during which
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the registration statement was in effect is substituted for the period(s) otherwise prescribed. The quotations
must:
(i) Be based on the methods of computation prescribed in Form N–1A
(§§ 239.15A and 274.11A of this chapter),
N–3 (§§ 239.17a and 274.11b of this chapter), or N–4 (§§ 239.17b and 274.11c of this
chapter);
(ii) Be current to the most recent calendar quarter ended prior to the submission of the advertisement for publication;
(iii) Be set out with equal prominence; and
(iv) Adjacent to the quotation and
with no less prominence than the
quotation, identify the length of and
the last day of the one, five, and ten
year periods.
(4) After-tax return. For an open-end
management investment company, average annual total return (after taxes
on distributions) and average annual
total return (after taxes on distributions and redemption) for one, five, and
ten year periods, except that if the
company’s
registration
statement
under the Act (15 U.S.C. 77a et seq.) has
been in effect for less than one, five, or
ten years, the time period during which
the registration statement was in effect is substituted for the period(s) otherwise prescribed. The quotations
must:
(i) Be based on the methods of computation prescribed in Form N–1A
(§§ 239.15A and 274.11A of this chapter);
(ii) Be current to the most recent calendar quarter ended prior to the submission of the advertisement for publication;
(iii) Be accompanied by quotations of
total return as provided for in paragraph (d)(3) of this section;
(iv) Include both average annual
total return (after taxes on distributions) and average annual total return
(after taxes on distributions and redemption);
(v) Be set out with equal prominence
and be set out in no greater prominence than the required quotations of
total return; and
(vi) Adjacent to the quotations and
with no less prominence than the
quotations, identify the length of and

the last day of the one, five, and ten
year periods.
(5) Other performance measures. Any
other historical measure of company
performance (not subject to any prescribed method of computation) if such
measurement:
(i) Reflects all elements of return;
(ii) Is accompanied by quotations of
total return as provided for in paragraph (d)(3) of this section;
(iii) In the case of any measure of
performance adjusted to reflect the effect of taxes, is accompanied by
quotations of total return as provided
for in paragraph (d)(4) of this section;
(iv) Is set out in no greater prominence than the required quotations of
total return; and
(v) Adjacent to the measurement and
with no less prominence than the
measurement, identifies the length of
and the last day of the period for which
performance is measured.
(e) Performance data for money market
funds. In the case of a money market
fund:
(1) Yield. Any quotation of the money
market fund’s yield in an advertisement shall be based on the methods of
computation prescribed in Form N–1A
(§§ 239.15A and 274.11A of this chapter),
N–3 (§§ 239.17a and 274.11b of this chapter), or N–4 (§§ 239.17b and 274.11c of this
chapter) and may include:
(i) A quotation of current yield that,
adjacent to the quotation and with no
less prominence than the quotation,
identifies the length of and the date of
the last day in the base period used in
computing that quotation;
(ii) A quotation of effective yield if it
appears in the same advertisement as a
quotation of current yield and each
quotation relates to an identical base
period and is presented with equal
prominence; or
(iii) A quotation or quotations of taxequivalent yield or tax-equivalent effective yield if it appears in the same
advertisement as a quotation of current yield and each quotation relates
to the same base period as the
quotation of current yield, is presented
with equal prominence, and states the
income tax rate used in the calculation.
(2) Total return. Accompany any
quotation of the money market fund’s
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total return in an advertisement with a
quotation of the money market fund’s
current yield under paragraph (e)(1)(i)
of this section. Place the quotations of
total return and current yield next to
each other, in the same size print, and
if there is a material difference between the quoted total return and the
quoted current yield, include a statement that the yield quotation more
closely reflects the current earnings of
the money market fund than the total
return quotation.
(f) Advertisements that make tax representations. An advertisement for an
open-end
management
investment
company (other than a company that is
permitted under § 270.35d-1(a)(4) of this
chapter to use a name suggesting that
the company’s distributions are exempt from federal income tax or from
both federal and state income tax) that
represents or implies that the company
is managed to limit or control the effect of taxes on company performance
must accompany any quotation of the
company’s performance permitted by
paragraph (d) of this section with
quotations of total return as provided
for in paragraph (d)(4) of this section.
(g) Timeliness of performance data. All
performance data contained in any advertisement must be as of the most recent practicable date considering the
type of investment company and the
media through which the data will be
conveyed, except that any advertisement
containing
total
return
quotations will be considered to have
complied with this paragraph provided
that:
(1)(i) The total return quotations are
current to the most recent calendar
quarter ended prior to the submission
of the advertisement for publication;
and
(ii) Total return quotations current
to the most recent month ended seven
business days prior to the date of use
are provided at the toll-free (or collect)
telephone number or Web site identified pursuant to paragraph (b)(3)(i) of
this section; or
(2) The total return quotations are
current to the most recent month
ended seven business days prior to the
date of use of the advertisement.

ment is used by investors, not the date on
which an advertisement is published or submitted for publication. The date of use refers
to the entire period of use by investors and
not simply the first date on which an advertisement is used.

(h) Filing. An advertisement that
complies with this section need not be
filed as part of the registration statement filed under the Act.
NOTE TO PARAGRAPH (h): These advertisements, unless filed with NASD Regulation,
Inc., are required to be filed in accordance
with the requirements of § 230.497.
[68 FR 57777, Oct. 6, 2003, as amended at 74 FR
4584, Jan. 26, 2009]

NOTE TO PARAGRAPH (g): The date of use refers to the date or dates when an advertise-
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